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some involving substantial departures from the principles of the Ford agreement. 


This unique Operations Manual, prepared by BNA’s collective bargaining 
specialists, provides: 


full texts of key SUB plans, pre- 
sented chronologically to facilitate 
examination of their evolutionary 
aspects; 

other bargaining contracts contain- 
ing some form of SUB, listed by 
company and union; 

@ summary guide to the content 


and substantive variations of the 
different plans, covering employee 
eligibility, amounts and duration 
of benefits, administration, financ- 
ing, conditions and exclusions; 

detailed comparative analyses of 
the major plans, in tabular form. 


Supplemental material includes: the Ford Motor Company’s explanation of the 
purposes, principles, and provisions of its plan; the critical evaluation of the Ford 
plan prepared by the National Association of Manufacturers; and texts of avail- 
able rulings by state officials on the concurrent payment of unemployment com- 
pensation and SUB. 


Use the form below to order SUPPLEMENTAL UNEMPLOYMENT BENEFIT 
PLANS on 10-day approval—today. 


BNA Inc., 1231 24th Street, N.W., Washington 7,D.C. | TEN-DAY 
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ACCOUNTANTS IN TREASURY PRACTICE: 
THE DEPARTMENT REGULA- 
TIONS SHOULD ADOPT 
THE BERCU RULE 


REUBEN CLARK, JR.* 


The quarrel that has developed in recent years between 
lawyers and accountants concerning their respective roles 
in the federal tax areas is not, as Dean Griswold of the 
Harvard Law School has observed, a pretty one.* Cer- 
tainly it is scarcely exhilarating to watch the two great 
professional groups—the American Bar Association and 
the American Institute of Accountants—clash like trade 
unions over a jurisdictional dispute. After several years 
of abortive efforts to establish an entente cordiale in the 
tax field generally,’ these two professional associations 


*B.A. Yale, 1943; LL.B. Yale, 1948. Member of Detrirt. of Columbia and 
New York Bars. Partner, Clark & Lanahan, Washington, D 

1 Griswold, Lawyers, Accountants and Taxes, 18 Texas B. BJ 109 (1955), 
99 J. AccounTANcY 33 (April 1955), 2 J. TAXATION 130 (195 

2In 1951, after several years of negotiations, the National utiiain of 
Lawyers and Certified Public Accountants agreed on a Statement of Prin- 
ciples Relating to Practice in the Field of Federal Income Taxation, a 
was an attempt to define the respective roles of lawyers and accountants 
practice generally. The statement was approved by the Council of the vile 
ican Institute of Accountants and by the Board of Governors and House of 
Delegates of the American Bar Association in the same year. The Statement 
is reproduced at 40 A.B.A.J. 968, ii (1954) and 99 J. gree 62 (Jan. 
1955). For an account of the early negotiations see Maxwell and Charl 
Joint Statement as to Tax Accountancy and Law Practice, 32 A.B.A,J. 
(1946). Recently, however, relations between lawyers and accountants 
“so deteriorated that official rescission of the statement of principles in this 
field is possible.” Johnstone, The Unauthorized Practice a el ions yn 
L. Rev. 1, 28 (1955). For a recent explanation of the Bar’ 
Chairman Jameson’s Statement to the House [of Delegates eal cy 41 Y RBAT B.A.J. 318 
(1955); also Mr. Jameson’s statement, 41 A.B.A.J. 439 (1955 


[ 377] 
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have now taken irreconcilable positions over what is, 
although a relatively limited aspect of the controversy, 
nevertheless a crucial issue for the accountants. Can an 
enrolled Treasury agent who is not an attorney lawfully 
represent a taxpayer before the Treasury Department 
although his activities may, under state law, constitute 
the “practice of law”? 

The lawyers hold that it is “long established policy of 
the Treasury Department” to recognize the right of the 
several states to regulate the “practice of law”; that the 
determination of whether or not a Treasury agent is per- 
forming legal services must, in accordance with “every 

. decision rendered on this subject” depend on the 
single question of whether the services performed were 
legal in character; and, accordingly, that a non-lawyer 
enrollee cannot lawfully represent a client before the 
Treasury Department if the character of his services is 
such as to come afoul of local law.* The accountants have 
replied as firmly: “If the American Bar Association 
would accept [that the activity of certified public ac- 
countants in the tax field is a part of the practice of ac- 
counting] . . . so that certified public accountants would 
no longer be in danger of being attacked in local courts 
for settling clients’ tax liabilities with the Internal Reve- 
nue Service, as the Treasury authorizes them to do, there 
would be little need for further controversy. This is 
all that is involved in the whole matter.” * Between these 
uncompromising positions, the Treasury Department is 
presently considering revision of Circular 230, its appli- 
cable regulations governing the right of enrolled agents 
to practice before the Department.* 


8 Statement Submitted to the Treasury on Behalf of the American Bar As- 
sociation by the Committee on Revision of Circular (Sept. 28, 1954), re- 
seemed in 40 A.B.A.J. 968, iii (1955) and 99 J. Accounrancy 59, 62 (Jan. 


955). 

~~ The Tax Practice Problem II-A Proposed Solution to the Contro- 
versy, 100 J. Accountancy 36, 37 (December 1955). [Clarification added.] 
This article was adapted from a speech given Mr. Stans, past president of 
+ Fae at the Institute’s annual meeting in Washington, D. C. in October, 
1955. 
5In a press release dated August 13, 1954 the Treasury Department invited 
suggestions from the public with respect to the revision of Circular 230. 
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It is both unfortunate and ironic that the controversy 
has been allowed thus to degenerate to the semantic level 
of “the practice of law” versus “the practice of account- 
ancy.” ‘The pity of it is that couching the issue in these 
terms has generated such widespread confusion that real 
and perplexing questions concerning the non-lawyer’s 
role in Treasury practice have largely dropped from 
sight. The irony of it is that the controversy is not, as it 
has given every evidence of becoming, merely an inter- 
union jurisdictional wrangle susceptible of solution by 
private agreement; rather, the question is one involving 
certain individual legal rights and disabilities, related to 
the exercise of a quasi-public function, which have been 
created by federal law. In defining these rights and dis- 
abilities, the public interest requires a realistic accommo- 
dation of private professional claims. 


THE AGRAN CASE: A REVERSAL OF PAST POLICY 
Today, the plain fact of the matter is that the right 


of an accountant to engage in the “practice of law,” as 
such term may be defined under state law, while repre- 
senting a client at the administrative level before the 
Treasury Department is a federally-guaranteed right of 
long standing. The recent California case of Agran v. 
Shapiro,’ which held to the contrary—and which, if fol- 
lowed, would sharply circumscribe the existing right of 
accountants to practice before the Department—is an 
unfortunate decision. The enthusiasm with which the 
American Bar Association and its various committees 
have since accepted it as representing a correct version of 
the accountant’s place in Treasury practice has emerged 
as a major barrier preventing a rational exploration of 
the problem of non-lawyer practice before the Depart- 
ment.’ But it cannot be said that the AIA is totally 
blameless for the existing semantic impasse when it holds 


6127 Cal. App. 2d 807, 273 P.2d 619 (1954). 

7 Cf. Statement, note 3 supra, and Statement of the Committee on Profes- 
sional Relations of the American Bar Association reprinted in 41 A.B.A.J. 440 
(1955) and 3 J. Taxation 20 (1955). 
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that “all that is involved” in the matter is for lawyers to 
recognize that the practice of tax law is, for accountants, 
no more than the practice of accountancy.° 

In any event, the Agran decision sharply etches for 
public scrutiny a long neglected problem which has 
grown in significance in recent years; nevertheless it is 
clear that a professional response to this problem, which 
concerns well established rights and practices, based on 
a flat appeal to dictionary definitions only serves to ob- 
scure the real issues. 


REGULATION OF TAX PRACTICE 


The background of this lawyer-accountant quarrel can 
be briefly traced: for many years after the first income 
tax statute was enacted in 1913, the field of “tax practice” 
—whether it involved the preparation of returns, the rep- 
resentation of clients before the Treasury Department, 
arguing cases before the Board of Tax Appeals, or gen- 
eral tax counseling—was generally preempted exclusively 
by accountants. As Dean Griswold has pointed out, 

. . During the 1920's, lawyers, with very few excep- 
tions, shied away from taxes . . . [T]he real fact was 
that the lawyers, in general, just did not know enough 
about the law involved to deal with it effectively... .”° 
This fact was widely recognized by lawyers and law 
groups; tacitly, the right of accountants to practice tax 
law was admitted.” Even as late as 1943, the Committee 
on Unauthorized Practice of the American Bar Associa- 
tion reached the conclusion that “until larger numbers of 
lawyers throughout the United States were trained in tax 
work, clients would naturally entrust their tax work to 
persons most familiar with this field, whether or not such 


8 Stans, note 4 supra, at page 37. 


® Griswold, note 1 supra, 99 J. Accountancy at 35 (April 1955), 2 J. Tax- 
ATION at 131. 


10 For a collection of statements made over a number of years by leaders 
of the Bar which, in effect, conceded the right of accountants to practice tax 
law, see Austin, Relations Between Lawyers and Certified Public Accountants 
in Income Tax Practice, 36 Iowa L.R. 227, 232, n. 11 (1951). 
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persons are lawyers.”** Thus, performing badly needed 
public services in an area which lawyers had, deliberately 
or negligently, long eschewed, the accountants’ grip on 
tax practice continued unchallenged until, with the bur- 
geoning of tax activity in the 1940’s, the shadow of the 
unauthorized practice statutes of the various states was 
significantly cast across their work. 


The “Unauthorized Practice” Controversy 


Although the regulation of legal practice has always 
been considered an inherent power of courts,” every state 
possesses a statute that in effect prevents any but lawyers 
who are duly admitted to the state bar from “practicing 
law” within its jurisdiction.” Such regulation has, there- 
fore, been largely left in the hands of state courts—a 
degree of local autonomy that has been recognized by the 
Federal Government to a very great extent. For example, 
lawyers may not normally practice before a federal court 
without being admitted previously to a state bar“ and, as 
a matter of fact, the long arm of state courts has reached 
into federal practice to discipline lawyers for acts com- 
mitted wholly before federal courts.” 


11 Vernon, American Bar Association to Sponsor Tax Courses for General 
Practitioners, 29 A.B.A.J. 516 (1943). 

12 Cf. Re Opinion of the Justices, 279 Mass. 607, 180 N.E. 725 (1952) ; 
Brydonjack v. State Bar of California, 208 Cal. 439, 281 Pac. 1018 (1929 
Manning v. French, 149 Mass. 391, 21 N.E. 945 (1889), writ of error dis- 
missed, 433 US. 186 (1890). This matter may be assumed to be a subject for 
legislative regulation. Gould v. State, 99 Fla. 662, 127 So. 309 (1930). But 
cf. Re Opinion of Justices, supra. For a history "of the develo ent of this 
doctrine, see Rhode Island Bar Ass’n v. Automobile Service Ass’n, 55 R.I. 
122, 179 Atl. 139 (1935). 

18 See Otterbourg, A Study of Unauthorized Practice of Law, A.B.A. UNn- 
AUTHORIZED Practice News (Special Issue, 1951). 

14 Admission to practice in the federal _— is regulated by the rules of the 
various courts. Generally, a member of the bar of a state is admissible on 
motion on a showing of compliance with the rules. Rule 2 of the United 
States Supreme Court requires, as a condition to admission, three years’ prac- 
tice before the “highest court” of a state. Disbarment by a state does not 
automatically mean dismissal from the ty omange ane bar, gh the state — 
will be followed in the absence of “some ot 4 to the 7. 4 
Isserman, 345 U.S. 286, 288 (1952); Selling v. Radford, 243 US. (1917). 

15 Cf. Geibel v. State Bar of California, 11 Cal.2d oo 79 P.2d 1073, pers. 
denied, 305 U.S. 653, rehearing denied, 305 U.S. 676 (1938); Richmond "Ass 
of Credit Men vy. Bar Ass’n of City of Richmond, 167 Va. 327, 189 S.E. 153 
(19 
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Generally speaking, these unauthorized practice stat- 
utes have not attempted to define what constitutes the 
“practice of law,” leaving this particular exercise in 
semantics to the courts. The latter have not been found 
wanting in rising to this definitional challenge. With 
remarkable cohesion, they have regarded the “practice 
of law” as including in the larger sense legal advice and 
counsel and the preparation of legal instruments by which 
legal rights are secured although the matter at hand may 
not be pending in court.** With specific reference to tax- 
ation, the courts have agreed, with some exceptions,” 
that “the examination of statutes, judicial decisions, and 
departmental rulings, for the purpose of advising upon a 
question oi law relative to taxation, and the rendering to 
a client of an opinion thereon, are likewise part of the 
practice of law in which only members of the bar may 
engage.” ** It should be noted that this definition looks 
to the character of the services performed in order to 
determine whether or not “law” is being practiced, re- 
gardless of the substantive nature of the activity at hand. 
An accountant may be preparing a balance sheet, or a real 
estate agent may be selling a house, but if he renders an 
opinion as to the legal effect of statutes or regulations, he 

“practicing law” by this test. Thus, if we accept this 
definition—as, indeed, we ordinarily must wherever state 
courts speak—the American Bar Association is impec- 
cably correct in asserting that “tax law is law in the most 
vivid sense of the word.” 
16 Cases supporting this proposition are legion. Cf. Re Opinion of the Jus- 
tices, note 12 supra; Eley v. Miller, 7 Ind. App. 529, 34 N.E. 836 (1893); 
Land Title Abstract and Trust Co. v. Dworken, 129 Ohio St. 23, 193 N.E. 


650 (1934) ; ~~ v. Sipper, 142 P.2d 960 (Cal. Sup. Ct. ae! E ; Bump v. 
Distct Court of Polk County, 232 Iowa 623, 5 N.W. 2d 914 (1942). 

17 Merrick v. American Security and Trust Co., 22 F. Supp. on (1938), 

'd, 107 F.2d 271 (D.C. Cir.) cert. denied, 308 U.S. 625 (1939) ; Groninger v. 

Fletcher Trust Co., 220 Ind. 202, 41 N.E.2d 140 ya ; Richter v. Moon 
(Pa. Ct. of Com. Pi. 1939), 74 J. "Accountancy 470 (1942). 

18 Lowell Bar Ass’n v. Loeb, 315 Mass. 176; 52 N.E.2d 27, 33 ee) 3 
Application of New York County Lawyers’ Ass’n, In re Standard 
Management Corp., 181 Misc. 632, 43 N.Y.S.2d 479 (1943) ; Manidibawcs z 
Gilbert and Barker Mfg. Co., 160 Misc. 656, 290 N.Y.S. 462 (1936). 


19 Statement, supra note 3 at ii; 99 J. Accoumrancy at 61 (Jan. 1955). 
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Judicial Attempts at Definition: New York 


versus Minnesota 


However, once having evolved a definition, the courts 
were still faced with the problem of applying it to par- 
ticular fact situations. Since obviously it would in many 
cases taint as illegal the activities of such diverse groups 
as accountants, insurance agents, real estate brokers, and 
bankers—all of whose work might necessarily involve the 
rendering of opinions with respect to the legal effect of 
statutes, cases or regulations—the courts have been under- 
standably reluctant to apply this semantic broadsword 
without restraint. Accordingly, they have sought some- 
what more practical, if less logical, tests by which to 
carve out of the area of legal affairs the permissible scope 
of the non-lawyer.” Although several “tests” for defin- 
ing the scope of the unlawful practice of law have been 
used, it is fair to say that two principal ones have emerged, 
with most state courts today adhering to one or the other.” 
The first is the “incidental” test, enunciated by the Appel- 
late Division of the Supreme Court of New York in the 
famous Bercu case;” the other is the “difficult or doubt- 


20 Dean Griswold has pointed out ~~, insofar as the accountants’ place in 


tax practice is concerned, to put the problem in terms of “practising law” is to 
beg the question: “If we start with that approach, then the conclusion is go- 
ing to follow as surely as the night follows the day that ry . hes the 
accountants have long and customarily done is impr for th to do.” 
Griswold, A Further Look: Lawyers and Accountants, 41 A.B. AJ. 1113, 1114 
(1955); 100 J. Accountancy 29, 30 (Dec., 1955). 
21 For a discussion of these tests, see Comment, 35 Marg. L. Rev. 370 o 
22 oe of New York County Lawyers Ass’n, In re Bercu, 4 5 A 
Div. 78 N.Y.S.2d 209 (1st Dep’t 1948) reversing, 188 Misc. 406, 69 N 
2d 730 (Sup. Ct. 1947), aff'd without opinion, 299 N.Y. 728, 87 N.E.2d 451 
(1949). It should be noted that the Supreme (trial) Court held that “tax 
law” presents such an intermingling of legal and apd semanas sommeee ge an 
accountant can lawfully practice “tax law”’—that is, the “Income Law, 
os decisions of the courts relatin, i thereto and the rulings of the cheisimaaies 
af which is in charge of enforcement”—as long as he does not go “aside 
this area into “other” questions of eran on which tax liability may some- 
ja depend—such as domicile, the validity of a marriage or the construction 
of an instrument. 69 N.Y.S.2d at 741. One justice of the Appellate Division, 
dissenting, voted to affirm this rationale. 
The “incidental” formula did not originate bon - court. sig Merrick v. 
American Security and Trust Co., note 17 supra; 
N.J. Eq. 599, 53 A.2d 800 (1947), aff'd 42 N.J. 1948) ; 
Groninger v. Fletcher Trust Co., note 17 supra; Childs v. Smeltzer, 315 Pa. 9, 
171 Ate 883 (1934). A very similar rationale was enunciated by the Supreme 
Court of Missouri which distinguished between casualty insurance companies 
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ful question of law” test set forth by the Supreme Court 
of Minnesota in Gardner v. Conway.” 

In the Bercu case, a non-enrolled accountant was con- 
sulted by a corporation, not his regular client, for tax 
advice; and he gave an opinion as to how a particular 
transaction would be treated under the tax law. When 
he was not paid for his services, the accountant sued for 
his fee, but he was unable to collect on the grounds that 
he was engaged in the unauthorized practice of law. 
However, most significantly, the court was extremely 
careful to add by way of dicta that the accountant could 
appropriately have rendered the same advice if it had 
arisen in the course of his regular work for the corpora- 
tion, that is to say, “incidental” to his regular calling. 
The line must be drawn when a taxpayer goes outside 
its regular accountant and seeks tax law advice.” 

In Gardner v. Conway, a non-lawyer, also not enrolled 
to practice before the Treasury Department, undertook 
to prepare a federal income tax return which involved 
the determination by him of various substantial questions 
of law. This non-lawyer was not even a certified public 
accountant; he was an ex-deputy collector of internal 
revenue who was holding himself out to the public as a 
“tax consultant.” Finding that he was engaged in the un- 
lawful practice of law, the Supreme Court of Minnesota 
enjoined him from further such practice. The court re- 
jected the “incidental” test, stating that: “[T]he distinc- 
tion between law practice and that which is not may be 
determined only from a consideration of the nature of the 
acts of service performed in each case. . . . Generally 
speaking, whenever, as incidental to another transaction 
or calling, a layman, as part of his regular course of con- 


which settle claims made by third persons against the insured from companies 
which “hold themselves out to the public as being engaged in the business of 
settling claims.” Liberty Mutual Insurance Co. v. Jones, 344 Mo. 932, 130 
34 945, 960 (1939). See cases cited 130 S.W.2d at 955, n. 3; and note 

infra. 

23 234 Minn. 468, 48 N.W.2d 788 (1951). 

2478 N.Y.S.2d at 221. 
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duct, resolves legal questions for another—at the latter’s 
request and for a consideration—by giving him advice 
or by taking action for and in his behalf, he is practicing 
law if difficult or doubtful legal questions are in- 
volved... .”” 


THE FEDERAL SUPREMACY ISSUE 


It must be noted that these state court tests, conflicting 
though they may have been, were enunciated and oper- 
ated in an area where the jurisdiction of state courts to 
define and regulate the practice of law was, and is, unchal- 
lenged: namely, the “practice of law” where no federal 
sanction is present. But what of the authority of state 
courts to regulate the “practice of law” before federal 
agencies? 

Both federal and state courts have, in applying Article 
ViI—the “supremacy clause”—of the United States Con- 
stitution, recognized that a state may not prohibit persons 
from practicing before federal agencies when they are 


permitted by the agencies to engage in such practice.” 


25 48 N.W.2d at 796. 


26 The Supreme Court has denied the power of a state to impede a federal 
agency by police regulations which incidentally affect its employees’ qualifica- 
tions. Johnson v. Maryland, 254 U.S. 51 (1920). It seems clear that a state 
cannot enforce against Federal agencies a police regulation which in any degree 
impedes or clogs the functioning of the Federal Government. Ohio v. 

173 U.S. 276 (1899); State v. Burton, 41 R.I. 303, 103 Atl. 962 (1918) ; 
Note, 34 Harv. L. Rev. 434, 435 (1921). In the following instances, the courts 
have "specifically declined to apply state law so as to restrict lay practice before 
federal agencies: Goldsmith v. United States Board of Tax A ls, 270 U.S. 
117 (1925) (practice by a CPA before the Board of Tax A s); Brooks v 

Mandel-Witte Co., 54 F.2d 992 (2d Cir.), cert. denied 286 US. "559 (1932) 

(practice by we Customs House broker before the Customs Court); DePass v. 
prec Wool Co., 346 Mo. 1038, 144 S.W.2d 146 (1940) (practice we 
before i Legeestats Commatos nines ission); In 1. bec 301 Mass. > 
16 N.E.2d practice roceedings 
Auerbacher v. Wood, note 22 supra, sen eg ag non-lawyer ay 3 ‘ore National 
Labor Relations Board); Herman v. les, 205 F.2d 715 (D.C. Cir. 1953) 
(practice by non-lawyer before International Claims Commission of State 
partment). Contra: Lowell Bar Ass’n v. Loeb, 315 Mass. 176, 52 N.E.2d 27 
(1943) (dictum only; the case involved the Treen Denn of tax ron , Be 
accountant not enrolled to practice before the Treasury Department). 
state courts have placed limitations on the right of or — to author- 
ize non-lawyer perenne before state Sere eople ex rel. 

Bar Ass’n v. Goodman, 366 III. 346, 8 N 941 rite cert. denied, 

U.S. 728 (1937) ; Chicago Bar Ass’n v. United Taxpayers of America, 312 
Ill. App. 243, 38 N.E.2d 349 (1942). But no court had, before the 47 hy case, 
placed any similar restriction on practice before federal administrative agencies. 
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In other words “| W ]ithin the limits of due process, the 
federal government may in federal matters permit any 
kind of representation, even in situations in which it 
would be shocking to a state court to permit any but law- 
yers to act.” *” Under these circumstances, the state law 
of unlawful practice becomes largely irrelevant in its 


application to the scope of practice before a federal 
agency. 


Regulation of Tax Practice by the Treasury Department 


Insofar as tax practice before the Treasury Department 
is concerned, the question is whether the Treasury De- 
partment has clearly evinced in its own regulations an in- 
tent that the scope of practice authorized thereby should 
supersede state law or whether its intent was that such 
practice should be subject to the varying laws of the 
forty-eight states. If the intent of these federal regula- 
tions was to preempt the field, state law would not, ac- 
cordingly, be applicable in determining the rights and 
disabilities of enrolled practitioners. 

Congress at an early date specifically authorized the 
Secretary of the Treasury to “prescribe rules and regula- 
tions governing the recognition of agents, attorneys or 
other persons representing claimants before his Depart- 
ment.” ** He thus was vested with express statutory 
authority to preempt state law. In accordance with this 
authority, the regulations governing practice before the 
Treasury Department were set forth in Department Cir- 
cular 230.” These regulations prescribe the standards by 
which applicants will be measured in order to qualify for 
enrollment and, furthermore, the standards to which 
they must adhere afterwards. Generally, three different 
classes of persons are qualified for enrollment: attorneys 


27 Rembar, The Practice of Taxes, 54 Cor. L. Rev. 338, 344 (1954), re- 
pes 97 J. Accountancy 549, 553 (1954). Mr. Rembar’s ‘excellent analysis, 
if not his conclusions, has been greatly relied on by the author. 
28 Act of July 7, 1884, 23 Srar. 258, 5 U.S.C. § 261 (1952). 
29 31 C.F.R., Subtitle A, parts 10 and 13. 
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admitted to practice in any jurisdiction of the United 
States who are “lawfully engaged” in the active practice 
of their profession, certified public accountants who are 
able to make a comparable showing, and other persons 
who can qualify as to character and reputation and who 
can demonstrate professional competence by passing an 
examination in accounting and tax law.* However, it 
should be emphasized that, as a practical matter, the 
problem of non-lawyer practice before the Department 
relates almost wholly to certified public accountants since 
the number of non-CPA enrollees is negligible.” 

These regulations define with particularity the scope 
of practice before the Treasury Department: i.e., “to 
comprehend all matters connected with the presentation 
of a client’s interest to the Treasury Department.” ” 
Within the scope of this practice, all non-lawyer agents 
are specifically empowered with the “same rights, powers 
and privileges and be subject to the same duties as an en- 
rolled attorney.” ** In other words, all enrolled agents, 
including non-lawyers, are specifically empowered to 
deal with matters of law in handling “all matters” in- 
volved in presenting a client’s case to the Department. 
The only limitations on this right are two: First, non- 
lawyers are not permitted to prepare conveyances trans- 
ferring title to property or to advise clients as to the legal 
sufficiency of such conveyances.“ Second, and more sig- 
nificantly, the regulations contain the proviso that “noth- 
ing in the regulations in this part shall be construed as 


80§ 10.3 (a) (1) of Department Circular No. 230 (Revised December 7, 
1951) authorizes “general” enrollment for lawyers and certified public account- 
ants; §10.3 (j) authorizes “special” enrollment after examination for non- 
lawyers and non-CPA’s. The regulations also provide for “special” enrollment 
of former Treasury Department employees without examination. § 12.1. 

31 In June, 1955 there were enrolled before the Treasury Department the fol- 
lowing categories: 50,115 lawyers, 25,579 CPA’s, 618 former Treasury em- 
ployees admitted without examination, and 51 “special” enrollees who had 
passed examinations. Communication dated November 28, 1955 from the Office 
of the Director of Practice, U.S. Treasury Department. See note 30 supra. 

82§ 10.2 (b). ' 

33 § 10.2 (f). 

34 Tbid. 
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authorizing persons not members of the bar to practice 
law.” 35 

Prior to the Agran decision, there was widespread and 
general agreement that the activities of an enrolled agent 
in a pending Treasury Department proceeding could not 
amount to the unlawful practice of law. For example, a 
committee on the Unauthorized Practice of the Law of 
New York State Bar Association argued in 1942 that 
the proviso in the Treasury regulation was not designed 
to prevent non-lawyers from practicing before the De- 
partment but to prevent them from representing them- 
selves to the public as qualified lawyers in non-agency 
matters.*° No state court had ever attempted to place any 
limitation on the full right of enrolled agents to practice 
before the Treasury although several—as shown—re- 
stricted the right of accountants to practice “tax law” be- 
yond the protective shadow of Treasury authority. It is 
most significant to note that the final order of the Appel- 
late Division of the Supreme Court of New York State, 
which enjoined Bercu from engaging in the practice of 
law in New York State, carefully excepted from the 
terms of the injunction the right of Bercu to practice be- 
fore the Treasury Department. Its order of reversal stated 
that “respondent shall not be enjoined hereby as a certi- 
fied public accountant enrolled as an agent with the De- 
partment of the U.S. Treasury, from performing services 
in the presentation of a client’s interest to that Depart- 
ment as authorized by its rules and regulations. . . .”” 
Similarly, other state courts have, when enjoining laymen 
from “practicing law,” excepted the activities of enrolled 
agents practicing before the Patent Office* and laymen 


35 I bid. 

36 See testimony of Julius Henry Cohen with respect to the proposed revision 
of the Rules of Practice of the 1.C.C. on behalf of the New York State Bar 
Association, supported by the Committee on Unauthorized Practice of the 
American Bar Association, 9 I.C.C. Prac. J. 873, 874, 875 (1942). See also 
letter to Secretary Folsom’ from John E. Carey, Executive Director, American 
Institute of Accountants, 99 J. AccouNTANCY 7 58 (Jan. 1955). 

87 Record of reversal 378-9 (App. Div. N.Y. 1 

38Chicago Bar Ass’n v. Kellogg, ~ Ill. App. 618, 88 N.E.2d 519. The 
Illinois Appellate Court here stated, “. . . [N]or was any power inherent in 
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representing creditors in bankruptcy proceedings” to the 


extent that the latter are permitted to do these things 
under Federal law. 


A California Court Reverses Past Policy: The 
Agran Decision 


However, in 1954, the Appellate Division of the Su- 
preme Court of Los Angeles County in California em- 
phatically departed from this general view of Circular 
230 with its decision in Agran v. Shapiro.” In this case, 
a certified public accountant, employed to make out a 
tax return, handled a net operating loss carryback ad- 
justment through the various administrative stages of the 
Treasury Department until the carryback was eventually 
administratively allowed. Suing for his fee, the defense 
was asserted that he had been thus engaged in the un- 
authorized practice of law. It should be emphasized 
that in this case the accountant was an enrolled agent of 
the Treasury Department who was clearly engaged in 
“the presentation of his client’s interest to the Treasury 
Department.” 

The California court held that, in doing what he was 
specifically authorized by the Treasury Department to 
do, accountant Agran was engaged in the unauthorized 
practice of law and, accordingly, could not collect his 
fee in California. It specifically rejected the “inci- 
dental” test of Bercu and applied the “difficult question 
the Patent Office to permit defendant to practice law.” 88 N.E.2d at 523. 
Nevertheless, the decree enjoined the defendant from “preparing, drafting and 
filing pleadings and other legal documents in suits at law and in equity in 
courts of record and before administrative tribunals, other than the United 
States Patent Office.’ [Emphasis supplied.] 88 N.E.2d at 527. It may be 
noted that the preparing of patent applications for the Patent Office 


has x 
where been held to constitute “the practice of law.” Marshall v. New Inventor’s 
Club, 117 N.E. 2d 737, 739 (Ohio Com. Pl. 1953). 

39 In re Lyon, 301 Mass. 30, 16 N.E.2d 74 (1938). The Massachusetts Su- 
preme Court amended the order of a single justice enjoining respondents from 
the unauthorized practice of law to the effect that it should “not affect the 
exercise by respondents of any privilege which they now possess or may acquire 
under any statute, rule, order or established practice of the Federal Government 
or of its courts controlling methods of practice in respect to matters within 
Federal jurisdiction.” 16 N.E.2d at 77. 

40 See note 6 supra. 
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of law” test of Gardner v. Conway to practice before the 
Treasury Department. The court skirted the problem of 
the pre-eminence of federal regulations over state law in 
governing practice before a federal administrative agency 
by stating that the specific proviso contained in section 
10.2 (f)—“‘That nothing in the regulations in this part 
shall be construed as authorizing persons not members of 
the bar to practice law”—wmeant that no enrolled agent 
could, in his activity before the Treasury Department, 
give advice with respect to difficult questions of law if 
this activity constituted unlawful practice under state law. 
In other words, the California court found that by this 
exception the Treasury Department did not intend to 
authorize California non-lawyers, although specifically 
given the same “powers” as attorneys with respect to “all 
matters connected with the presentation of a client’s in- 
terests,” to practice law before it within the broad defi- 
nition set forth in Gardner v. Conway. 

The Appellate Division remanded the case to the trial 
court for a further finding as to what part of the fee was 
on account of the original preparation of the tax return, 
on the grounds that Agran could collect for that portion 
of the fee. On retrial, the trial court enunciated an even 
more strained interpretation of Circular 230 than that 
of the Appellate Division by holding that “. . . all serv- 
ice performed by the accountant from the time of his first 
conference with the Treasury Department . . . consti- 
tuted the practice of law for which services must be de- 
nied.”“ The rationale of this startling conclusion was 
that since advocacy, or an appearance in a representative 
capacity before any court or commission, itself constitutes 
“the practice of law,” the accountant could not recover 
with respect to any services performed by him from the 
time of his first conference with the Treasury representa- 
tives. In other words, Circular 230 cuts short at that 
point the non-lawyer’s right to present a client’s interests 


#1 This case is reported in 3 J. Taxation 80, 83 (1955). 
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to the Department, regardless of whether or not “difficult 
questions of law” are present in the negotiations. 


Repercussions of Agran 


Thoroughly and justifiably disturbed by the implica- 
tions of the Agran case as to the continued right of ac- 
countants to practice before the Treasury Department, 
the American Institute of Accountants sought to prevail 
upon the Secretary of the Treasury to revise the proviso 
of section 10.2 (f) of Circular 230, by adding at the end 
thereof the following clause: 

The expression “to practice law” as used herein shall not include 
the doing of any acts in presenting matters before the Treasury 
Department which an enrolled agent is authorized or required to 
do by any other provision of these regulations.“ 

In support of its requested revision, the Institute 
pointed out that its proposal was a clarifying one only, 
designed to bring to the face of the regulations the man- 
ner in which they had been historically construed by the 
Department itself. More particularly, it pointed out that 
the final provision in section 10.2 (f) that the regulations 
do not authorize non-lawyers to practice law had never 
been applied to preclude non-lawyers from all action to 
dispose of legal questions pending at the administrative 
level.“ Simultaneously, the accountants sought legisla- 
tion to the effect that “no person shall be denied the right 
to engage” in the settlement of federal tax liabilities with 
the Treasury Department “solely because he is not a 
member of any particular profession or calling.” “ 

The reaction of the Bar to these measures was vehe- 
ment. To Dean Griswold, this action was an attempt to 
free “all persons acting as accountants, regardless of 
training and professional standing, from all restraints in 
tax practice.” “ To the American Bar Association, the 


42 See letter, note 36 supra, 99 J. Accountancy 57, 59 (Jan. 1955). 
43 Td, at 57, 58. 


44 See H.R. 5206, H.R. 2416 and H.R. 1601, 84th .» Ist Sess. (1955). 
45 Griswold, note 1 supra, at 99 J. AccouNTANCY (April, 1955), 2 J. 
Taxation 135 (1955). 
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Agran case represented no infringement upon the proper 
functions of an accountant in the federal tax field; fur- 
thermore, the “drastic proposal” of the accountants would 
“overthrow the long established policy of the Treasury 
Department.” It urged the Department not to recede 
from its position under current pressures.“ 


AN EVALUATION OF STATE REGULATION OF 
TREASURY PRACTICE 


It is extremely difficult to escape the conclusion that 
the accountants are correct in their interpretation of the 
impact of the Agran decision upon Circular 230. Over- 
whelmingly, all available evidence points to the fact that 
the Treasury Department not only has the power to pre- 
scribe rules and regulations governing the practice before 
it, but that it has in fact exercised this power and that it 
has at no point delegated this specific authority to the 
states. This conclusion is supported on four counts. 

First, there can be little doubt but that the Treasury 
Department has intended that its regulations should, 
under express authority, preempt the varying laws of the 
48 states in the limited area prescribed. They relate to 
practice in connection with the administration of a na- 
tionwide system of federal tax laws, with respect to which 
uniformity of application is an overriding considera- 
tion.” In light of this fact, it is entirely unreasonable to 
suppose that a self-abnegation of the powers expressly 
granted to the Secretary by Congress to provide uniform 
nationwide rules of practice was intended by the very 
regulations issued pursuant to those powers.“ Yet that 
conclusion is implicit in the Agran decision. 


46 Statement, note 3 supra. See 40 A.B.A.J. 968, iii (1955), 99 J. Account- 
ancy 59, 61 (Jan., 1955). 


47 “A cardinal principle of Congress in its tax scheme is uniformity, as far as 
may be.” United States v. Gilbert Associates, Inc., 345 U.S. 361 (1953). 


48“ | . [W]hen the Federal Government establishes an administrative body 
for the enforcement of law, the body lacks necessary independence unless it can 
determine who may appear before it.” Note, 68 Harv. L. Rev. 376 (1954). 
See note 26 supra. 
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Second, the regulations on their face are scarcely sus- 
ceptible of any other interpretation. Enrolled agents 
may handle “all matters connected with the presentation 
of the client’s interest” and they must also possess a 
“knowledge of the laws and regulations relating to tax 
matters and other subjects which they expect to handle 
before the Department.” In light of this specific author- 
ity to handle all matters connected with the presentation 
of the client’s interest—including the legal aspects of tax 
and non-tax matters—the general proviso of section 10.2 
(f) cannot be deemed to overrule this specific authority. 
If thus interpreted, the specific authority is obviously ne- 
gated.” It is a platitude scarcely worth repeating that, 
in interpreting statutes or regulations, a specific provision 
takes precedence over the general.” 

Third, it is eminently clear that the Treasury Depart- 
ment has not, in interpreting these regulations in prac- 
tice, differentiated between enrolled attorneys and other 
enrolled agents. It is a fact of common knowledge that 
the Department has never challenged in any way the right 
of enrolled agents who are non-lawyers to practice law 
before it in the sense that Agran was practicing law. A 
succinct statement of this policy was given in the testi- 
mony of an ex-Treasury official who appeared as a wit- 
ness for Agran on the re-trial of his case. He stated that 
it has been “uniform, constant and long-standing Bureau 
practice” to treat enrolled agents and enrolled attorneys 
“on the same basis.” In other words, the Treasury De- 


49 Td. at 377. 

50 United States v. Chase, 135 U.S. 255, 260 (1890); Sanford v. Sanford, 
286 Fed. 777 (D.C. Cir. 1923); “A few words of general connotation appearin 
in the text of statutes should not be given a wide meaning, contrary to a settled 
policy, ‘excepting as a different purpose is plainly shown.’” United States v. 
American Trucking Ass’ns, Inc., 310 U.S. 534, 544 (1940). Furthermore, it 
seems evident that the first proviso of §10.2 (f) (relating to conveyancing ) 
also becomes redundant and inexplicable if the last proviso is the all-encompass- 
ing. prohibition that the Agran case says it is. 

51 At the hearing, George D. Martin, formerly Internal Revenue Agent in 
Charge at Los Angeles, testified partially as follows: 

“Q. Mr. Martin, was or is there any difference whatever in the Bureau 
of Internal Revenue’s practice and procedures with respect to disposing of 
controversies between taxpayers and the Government over taxes, as between 
Enrolled Agents and Enrolled Attorneys? 
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partment has consistently construed its own regulations to 
the effect that enrolled non-lawyers may act as lawyers 
in prosecuting matters before the Treasury Department.” 
It is axiomatic, of course, that the best test of the meaning 


of a federal agency’s regulations is found in that agency’s 
own interpretation of them.” 


Fourth, additional evidence of clear Treasury Depart- 
ment construction of Circular 230 is found in Internal 
Revenue Mimeograph No. 58, issued on October 28, 
1952. This mimeograph was concerned with the ques- 
tion whether a Treasury card is required in order for an 
individual to appear before the Department in the ca- 


“A. All attorneys, Certified Public Accountants, Public Accountants, 
were treated alike, providing they have a card of enrollment and clothed 
with the proper power of attorney. 

“Q. And is the same true of the practices and procedures throughout the 


United States at the various other Divisions of the Bureau of Internal 
Revenue? 


“A. It is. 


“Q. Now was it and is it the policy of the Bureau of Internal Revenue 
to have both Field Agents and Informal Conferees discuss and dispose of 
questions of fact and questions of tax law in the same manner and under 
the tgs effect with Enrolled Agents as with Enrolled Attorneys? 

“A, It is. 

“Q. Including questions having to do with net operating loss, transactions 
— for profit, and/or non-business bad debts? 

“A. Yes. 

“Q. Does it make any difference whether the question in dispute is one 
of fact or tax law or whether it originates through an audit of the Federal 
— — or Claim or Application for Refund? 

S t did not. 


“ae as this been a uniform, constant and long-standing Bureau practice? 
t has.” 


52 It has been stated that “the actual practice of the Treasury, which evidently 
allows accountants to appear when a controversy involves a difficult = = 
law, can be interpreted as supporting this intermediate view, or pene Mae 
indicating that the Treasury leaves control of unauthorized practice entirely to 
state authorities.” Note, 68 Harv. L. Rev. 376, 377 (1954). But this phar 
vation is not valid. Under § 10.7 of the Regulations, Treasury disbarment 
ceedings may be instituted by the Department against any enrollee who thas 
violated any provision of the laws or regulations governing genes before the 
Treasury Department.” So far as is known, no such proceeding has ever been 
brought against any non-lawyer enrollee for “practicing law” before the De- 
partment. It is at least certain that the Treasury Department has not left 
the policing of specific violations of its own regulations to the 48 states. See 
5 U.S.C. §261 (1952). 

53 “Tt is the settled rule that the practical interpretation of an ambiguous 
or doubtful statute that has been acted u by officials charged with its admin- 
istration will not be disturbed except for ang reasons. Logan vy. Davis, 
233 U.S. 613, 627,” (1914); Brewster v. Gage, 280 U.S. 327, 7 336 (1930) ; 
Helvering v. Richmond, F.& P.R. Co., 90 F.2d 971 (4th Cir. 1937) (involving 
Department interpretation of Treasury regulations). 

54 1952-2 Cum. But. 297. 











ACCOUNTANTS IN TREASURY PRACTICE 395 


pacity of a witness. The Department held that, unless 
properly enrolled, a lawyer or accountant could not be 
heard as the taxpayer’s representative in advocating the 
adoption of any particular position with respect to issues 
although no card would be required by a witness not act- 
ing “in behalf of the taxpayer in urging particular deter- 
minations.” ‘To act as an advocate is, as has been ob- 
served, a basic conceptual criterion of the practice of law. 
If the Treasury Department considers the proviso which 
prevents non-lawyers from engaging in the “practice of 
law” as being applicable to administrative practice before 
it, it could scarcely have issued this mimeograph without 
some attempt, at least, to distinguish advocacy from the 
“practice of law.” Mimeograph No. 58 and the Agran 
case are diametrically opposed interpretations of the 
same regulations. They cannot stand together. Under 
the “supremacy clause,” there can be no doubt but that 
in interpreting Circular 230, Mimeograph No. 58 is con- 
trolling, and the Agran case is not. 

But what then is the meaning of the proviso contained 
in section 10.2 (f)? Ironically, the American Bar Asso- 
ciation itself has given a clear hint as to the proper inter- 
pretation of this rather baffling clause. In its brief 
filed as amicus curiae in the Bercu case, the Associa- 
tion argued that: “Circular 230 only recognizes the right 
of the agent to act for claimants. In order to prevent 
the agent from holding himself out as a tax law consult- 
ant, it specifically provides that the agent shall not have 
the privilege of drafting or preparing any written instru- 
ment conveying real or personal property. . . . [I]n 
order to make assurance doubly certain, the circular fur- 
ther specifically provides that ‘nothing in these regulations 

. . Shall be construed as authorizing persons not mem- 
bers of the bar to practice law.’ Certainly the Treasury 
Department never contemplated that enrollees, not law- 
yers, would hold themselves out as tax law consultants as 





396 THE GEORGE WASHINGTON LAW REVIEW 


99 55 


distinguished from accountants. The purpose of the 
proviso is thus to prevent non-lawyers from holding them- 
selves out to the public as lawyers merely by virtue of 
federal authority to act as lawyers in administrative pro- 
ceedings before the Treasury Department or to act as 
lawyers in practice beyond the scope of such administra- 
tive proceedings. 

The Director of Practice of the Treasury Department, 
Mr. George C. Lea, has recently emphasized this inter- 
pretation. In a speech delivered on August 24, 1955 be- 
fore the National Society of Public Accountants, he 
stressed the limited nature of the practice authorized by 
a Treasury card. “A Treasury card,” he said, “is not 
a license to practice tax law generally. The scope of prac- 
tice to which this card certifies is defined in the regula- 
tions ‘to comprehend all matters connected with the pre- 
sentation of a client’s interest to the Treasury Depart- 
ment.’ You will note that this language implies several 
things. It implies a client. It implies an appearance on 


behalf of a client in order to represent him. It implies 
that the client’s interest must relate to a pending matter 
before the Department.” Accordingly, the Director 
pointed out that by its very nature “the scope of practice 
authorized by the Treasury Regulations is sporadic, since 
it is limited to the presentation of pending matters and 
does not include the activity of holding oneself out to the 


55 Brief for the American Bar Association as Amicus Curiae, p. 33. [Em- 
phasis supplied. } See also testimony in connection with revision of I.C.C. rules 
of practice, of Mr. Cohen, note 36 supra: 


? Mr. LaRoe [Chairman, Special Committee on Revision of I.C.C. 
Rules of Practice] . . . made it clear by saying . . . ‘Indeed, the New 
York committee has gone on record as saying that “to go to the extreme 
and require that none but a lawyer shall appear before boards or bodies is 
to go counter to the public policy of the country.” What the committee 
sorerenty is aiming at is to prevent laymen from holding themselves out 
as ers.’ 

“With all the clarity that Mr. LaRoe is famous for he could not make a 
clearer statement of our purpose and our intent than that.” 9 I.C.C. 
Prac. J. 874 (1942). 


56 This speech, which was released by the Internal Revenue Service on 
—_ 24, 1955, has been reported in a condensed version in 33 Taxes 709 
(1955) 
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public day in and day out, or tax counseling in respect to 
matters that may or may not be pending in the future.” ” 

Considerable support for this view is found in the 
holding of the recent Florida case of Petition of Kear- 
ney.’ Here, a lawyer, Kearney, who moved from a state 
where he had been admitted to practice to Florida where 
he had not been admitted to practice was not permitted by 
the Supreme Court of Florida to open an office and hold 
himself out as a “Federal Tax Counsel” without being ad- 
mitted to the Florida bar even though he claimed his ap- 
pearances would be limited to proceedings before federal 
courts, departments and commissions. In practical effect, 
the Supreme Court of Florida recognized that Kearney 
was seeking to hold himself out to the public in Florida 
as a lawyer, to maintain an office and obtain Florida cli- 
ents within the State of Florida and to engage in the gen- 
eral giving of tax advice under the cloak of a Treasury 
card. The court held, properly, that he could not do so.” 

The Kearney case recognizes, essentially, the general 
proposition that the maintenance of a law office and the 
holding out of one’s self as a practicing lawyer in order 
to compete for local clients requires specific local author- 
ization. As a federal court has recently observed, “. . . 
[O]ne cannot be a resident of more than one state for the 
purpose of practicing law. . . . While a lawyer may be 
on the roll of attorneys admitted to practice in more than 

57 This statement was attached as part of the Appendix to Mr. Lea’s speech. 
See note 56 supra. 

58 63 So.2d 630 (Fla. 1953). 

59 The fact that this case arrived at the right result does not mean that the 
court’s reasoning was beyond reproach. It cited four cases for the proposition 
that “. . . practice before the . . . Treasury Department . . . may con- 
stitute the practice of law which may be enjoined if attempted by one not 
admitted to practice.” 63 So.2d at 630. Actually, none of these cases involved 
Treasury practice by an enrolled agent and one, Bercu, excepted such practice 
from the terms of its injunction. See note 37 supra. 

A result contrary to Kearney was reached ¥ the Supreme Court of California 
in Ex parte McCue, 211 Cal. 57, 293 Pac. 47 (1930). Here, an out of state 
lawyer not admitted in California resided in California and practiced before the 
federal courts. The court held that California could not regulate “the practice 
of law in federal courts” and that appellant’s activities were “not a violation 
of any law of this state” and that they “were not subject to criticism.” 293 


Pac. at 51. The McCue case would seem to go unnecessarily far in deferring 
to a federal agency’s undoubted right to regulate its own practice. 
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one state, he can engage in active practice only in the 
state in which he is resident. . . . [T]he effect of the 
removal of an attorney from the state and of the estab- 
lishment of a residency in another state is to suspend his 
right to practice law in the former state.” Similarly, 
although Circular 230 is indeed authority to lawyers or 
accountants who are “lawfully engaged” in the practice 
of their respective professions to “practice law” before 
the Treasury Department with respect to matters arising 
out of their normal practices, it is no authority to an indi- 
vidual to enter a jurisdiction and, without more, hold 
himself out for the practice of law or the practice of ac- 
countancy without fully complying with local require- 
ments. Such practitioners must first be “lawfully en- 
gaged” at the local level. 

This implicit accommodation between federal and 
state authority found in Circular 230 has been explicitly 
recognized in another context by the Supreme Court of 
Massachusetts in In re Lyon:* “. . . We further con- 
cede fully the Federal power finally to determine who 
shall practice law before [Federal] courts or officers. 

.” But we are not satisfied that this ends the matter. 

. . [Practice as an attorney in bankruptcy and other 
litigation in Federal courts] involves the maintenance of 
a place of business. . . . The police power of the state 
. . . does not come to an end merely because . . . mat- 
ters may become in some way connected with litigation 
in Federal courts. That power may be exercised to the 
full so long as its exercise in no way interferes with any 
Federal function.” * To put the question in these terms, 
Circular 230 implies “the maintenance of a place of busi- 


60 Virgin Islands Bar Association v. Dench, 124 F. Supp. 257, 259 (D.V.I. 
1953). Cf. Chatauqua County Bank v. 7 6 Hill (N.Y.) 375 (1844); 
State ex rel. Foster v. Washington State Bar Ass’n, 162 P.2d 261 (S.C. Wash. 
1945); In re Duncan, 83 S.C.. 186, 65 S.E. 210 (1909). But return to the 
state of original residence and reestablishment of residence there revives the 
right to practice law in that state. State ex rel. Foster v. Washington State 
Bar Ass’n, supra; In re Van Bever, 55 Ariz. 368, 101 P.2d 790 (1940). 

61 See note 39 aupre, 

6216 N.E.2d at 76, 77. 
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ness”; it leaves the several states completely free to estab- 
lish requirements for maintaining such places of business 
as long as these requirements do not interfere with fed- 
erally authorized functions of a specific and limited na- 
ture. 

Nevertheless, clear as its essential intent may be, the 
language of Circular 230 is ambiguous in certain crucial 
aspects. Perplexing problems conspicuously exist with 
respect to the extent of the scope of authorized tax prac- 
tice for non-lawyers. For example: When does “rep- 
resenting claimants” or “presenting a client’s interests to 
the Department” begin? Is a Treasury card authority 
for an enrollee to give tax advice with respect to any 
matter that may eventually come before the Department? 
If so, there appears to be no present effective limit to the 
scope of a Treasury card since all prospective tax trans- 
actions may finally come before the Department. The 
opinion has, in fact, been expressed that “most forms of 
tax counseling are entirely lawful for treasury enrollees, 
regardless of whether they are lawyers or accountants” ;“ 
yet the regulations themselves seem to be applicable only 
to enrollees “representing claimants before [the] Depart- 
ment.” The Bercu case would so indicate, and this also 
seems to be the view of the Director of Practice: “['The 
scope of practice] implies an appearance . . . [relat- 
ing] to a pending matter before the Department.” But 
does the mere filing with the Department of an applica- 
tion for a ruling with respect to the tax consequences of a 
proposed transaction automatically create a “pending 
matter,” thereby clothing a non-lawyer enrollee with the 
authority of the regulations? If so, any such enrollee 
can effectively practice tax law generally by conveniently 
filing applications for rulings. Accordingly, a highly in- 
effective and uncertain chronological restriction on the 
legal activity of non-lawyers seems to exist in Circular 


63 Rembar, note 27 supra, at 349. 
64 See note 56 supra. 
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230. Furthermore, this restriction, if it exists, may well 
be entirely undesirable since it is arguable that an enrollee 
who will lawfully be called upon eventually to bear re- 
sponsibility before the Department with respect to a cer- 
tain matter ought to be allowed to give advice relating to 
that matter sooner as well as later.” 


CONCLUSION 


Surely it is reasonable to urge that Circular 230 be 
clarified as to the extent of its coverage. If a chronolog- 
ical restriction is inadequate, a better approach might be 
specifically to limit the legal activity of non-lawyers to 
those sporadic tax matters which arise out of a normal 
accounting practice. ‘Normal accounting practice” 
should be defined as including both the systematic audit- 
ing of a taxpayer’s books and the preparing of his tax re- 
turns; with respect to matters arising within this sphere, 
which involve the determination of federal income tax 
liability, enrolled accountants could continue to give tax 
advice relating to the preparation of returns, or to seek 
administrative rulings prior to filing a return, or to handle 
negotiations at the administrative level after the return 
has been filed. Such an approach would recognize the 
basic justification underlying the claim of accountants to 
share with lawyers a place in Treasury practice: namely, 
that representation of clients before the Department is a 
natural, legitimate, and, from the public’s point of view, 
useful outgrowth of an accounting practice, involving 
work for which certified public accountants, at least, are 
well qualified. 

On the other hand, if the public interest requires that 
enrolled accountants ought to be permitted to continue 
to “practice law” when representing accounting clients 
before the Department at the administrative level, there 


65 “Tt would be a ludicrous construction of the Treasury Regulations to read 
them as permitting accountants to engage in professional action but forbidding 
them to make professional comment on the possible consequences of such action.” 
Rembar, note 27 supra, at 349. See also, Note, 68 Harv. L. Rev. 376 (1954). 
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is no justification for Circular 230 to constitute a carte 
blanche to non-lawyers to give tax advice with respect to 
matters unrelated to an accounting practice. Most at- 
torneys will not concede, nor do the professional interests 
of accountants demand, the further right of accountants 
to wander, lawyerlike, from tax client to tax client out- 
side the channels of a regular accounting practice. If 
the regulations presently allow this degree of latitude to 
tax accountants—as, indeed, they may—they should be 
revised clearly to withdraw this right. Such a revision 
would, in effect, explicitly bring to the regulations the 
exceedingly practical harmonization of the claims of law- 
yers, accountants and the public which was set forth for 
New York State in the Bercu decision: namely, that ac- 
countants may “practice law” as an incident to their reg- 
ular practice on behalf of their regular clients, but not 
for others who may come to them for essentially a special 
knowledge of law. 

Thus, the Treasury regulations should permit enrolled 
CPA’s to continue to have full freedom to “practice law” 
before the Department for regular accounting clients 
but not for other taxpayers. Furthermore, the regulations 
should stringently restrict the right of enrolled account- 
ants to hold themselves out to the public as “tax experts” 
or “tax consultants’ —provocative and useless terminology 
that is of no importance to accountants with a bona fide 
practice but only to those non-lawyers who seek publicly 
to trade on an expertise in tax law under the cloak of a 
Treasury card.” 

The Treasury Department, possessing a firm mandate 
from Congress to exercise responsibility in defining the 
scope of its own practice, must do so for enrolled agents 
or else abdicate this authority to the various states. As 


66 The advertising of specialized services is a violation of Rule 10 of the 
Canons of the Profession of Public Accounting. See Carey, PRoFESSIONAL 
Eruics or Pustic AccountTinG 92 (1946). Of course, the Canons of Pro- 
Seestonnl Eres of the American Bar Association are much the same. See 
Canon 27. 
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the Agran case indicates, a vacuum created by an ambig- 

uous Treasury position will be filled by the local courts. 
From the point of view of a uniform tax collecting sys- 
tem—not to speak of fairness between individual account- 
ants—such an abdication of authority would be highly 
unfortunate, for it is intolerable that a New York CPA 
can “practice law” before the Treasury Department but 
a California CPA cannot. Accordingly, a realistic com- 
promise within the Department regulations on the basis 
of the Bercu rationale would surely find wide support 
among tax lawyers and accountants most intimately con- 
cerned with this problem, if not among the extremists of 
either camp. It should be further remembered that, un- 
der this proposal, the scope of Treasury practice would 
be by no means unlimited. With respect to the activities 
of non-enrolled agents generally, or of enrolled agents 
outside the limits of Treasury practice as enunciated by 
the Department, the local courts could, and properly 
would, continue to control the practice of tax law by 
whatever criterion each might desire to use. 

It is evident that Circular 230 currently needs a long 
hard look. But in urging the Agran rationale on the 
Treasury Department, the American Bar Association is 
tilting at windmills.” It is dealing not with unqualified 
“petty poachers” who are seeking to pass themselves off 
on a gullible public as lawyers; rather, it is dealing with 
“collaborators in the common task of advising and guid- 
ing clients,” whose present place in tax practice has been 
beaten out on the anvil of service to the taxpaying pub- 
lic.* The Bar cannot turn back the clock to 1913. It 
cannot effectively disenfranchise 25,000 CPA’s from 
Treasury practice after 45 years under a system that has, 


67 This thought was expressed by a lawyer twenty-five years ago in connec- 
tion with the lawyer-accountant controversy: “It would be tilting at a mill 
to make exclusively ours those functions which though properly ours are 
enjoyed by us as tenants in common with others.” Ashley, The Unauthorized 
Practice of Law, 16 A.B.A.J. 558, 559 (1930). 

68 The quoted words are those of Professor Cheatham of the Columbia Law 
School, quoted by Mr. Stans, note 4 supra, at 42. 
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in Dean Griswold’s words, “worked well.” It cannot, 
in the interests of a uniform tax-collecting system, saddle 
these practitioners with the threat of “unlawful practice” 
and, concomitantly, with the intolerable burden of ascer- 
taining in advance of preparing returns or of entering into 
administrative negotiations whether the as-yet-undefined 
issues involve “difficult questions of law.” Past Treasury 
policy cannot, in short, be reversed; but it can be con- 
siderably clarified to set forth with greater precision the 
actual scope of practice authorized by the regulations. 


69 Griswold, note 20 supra. See 41 A.B.A.J. at 1115 (1955); 100 J. Ac- 
CouNTANCY 32 (Dec., 1955). 

[Since this article went to press the Treasury Department has released a 
statement in clarification of § 10.2 of Circular 230 which restates its intention 
that both attorneys and enrolled agents should be permitted to represent fully 
their clients before the Department. It further states that “St is not the intention 
of the Department that [the] second proviso should be interpreted as an election 
& nce a — fully its rs to determine the proper scope of 
practice... . Fep. Rec. 833 (1956). Ed.J 

















THE ELECTIVE FRANCHISE FOR 
RESIDENTS OF FEDERAL AREAS 


ROBERT GERWIG* 


President Eisenhower’s proposal to the 84th Congress 
that residents of the District of Columbia be afforded the 
right to vote’ tends to draw attention to the similar plight 
of persons residing in other federal areas. Until re- 
cently, it was generally accepted that such persons would 
not qualify as voters under the laws of contiguous states. 
Two recent state appellate court decisions,” however, have 
recognized the right of citizens residing upon federal 
enclaves to vote in elections under the jurisdiction of the 
state in which the enclaves are located, notwithstanding 
considerable authority to the contrary.* 

The United States Government—the nation’s greatest 
landed proprietor and principal landlord ‘—holds title 
to almost a quarter of the continental United States land 
area.” Such public lands are utilized primarily as for- 





* Member Georgia bar. Chief, Military Affairs Div., Judge Advocate Sec- 
tion, Hq. Third Army, Ft. McPherson, Ga. Opinions expressed herein are 
personal and do not purport to reflect the views of The Dept. of the Army 
or any other governmental agency. 


1 State of the Union address to Congress, Jan. 6, 1955. 101 Cone. Rec. 
94, 99 (1955). 


2 Arapajolu v. McMenamin, 113 es ge 824, 249 P.2d 318 (1952) and 
Adams v. Londeree, 83 S.E.2d 127 (W. Va. 1954). 


3 See, ¢e.g., Annot., 34 A.L.R.2d 1193 (1954); 18 Am. Jur., Elections § 66 
(1938); 29 C.J.S., Elections, § 25 (1941); 1 Coorey, ConstiruTionaL Lii- 
TATIONS 258 (8th ed. 1927 ); 1 Kent, CoM MENTARIES on AMERICAN Law, 
Lecture 19, at 429* (13th ed. 1884) ; McCrary, AMERICAN Law oF ELECTIONS 
§89 (4th ed. 1897); Parne, Law or Etecrions § 62, at 43-44 (1888); 2 
Cad ak — ON THE CONSTITUTION OF THE UNITED States § 1227 


*Comment, 37 Yate L.J. 796 (1928). 


5 Total lands in Federal ownership as of 1940 was 455,632,173 acres out of a 
grand total of 1,903,824,640. U.S. Bureau or THE CENsus, STATISTICAL AB- 
STRACT OF THE UNiTED States 177-78 (75th ed. 1954). See ibid. for a com- 
parison of the terms public.domain, public lands and acquired lands. The pre- 
cise extent and value of federal holdings as well as the effect of federal land 
ownership on tax revenues of state and local governmental subdivisions are 
matters currently under consideration by the House Interior and Insular 
Affairs Committee. U.S. Liprary or Conc., LecisLativE REFERENCE SERVICE, 
FeperAL LAND OWNERSHIP AND THE PUBLIC Lanp Laws, Committee Print 
No. 23, 83d Cong., 2d Sess. (1954). 
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est preserves, grazing districts and Indian reservations. 
Military reservations, national parks, dams, airports, 
cemeteries and monuments, public buildings such as hos- 
pitals, penitentiaries, post offices, wharves and docks, 
warehouses, lighthouses and weather stations account for 
other uses of federal land areas. 

Lands under the immediate control of the United States 
normally acquire federal status by one of three means: 
retention by the United States of public lands not dis- 
posed of under public lands laws; purchase or condem- 
nation of land owned by private parties; or cession by a 
state in accordance with Article I, Section 8, Clause 17 
of the Constitution. Where land has been acquired by 
the United States through cession, the lawful terms of the 
cession determine the extent of federal jurisdiction ;‘ and 
statutes relinquishing jurisdiction have been strictly con- 
strued because of the importance to both the national and 
state governments affected.° 

Although the United States Supreme Court has long 
recognized that the mere location of federal land within 
the geographical boundaries of a state does not take from 
Congress the power to prescribe the use thereof as well 
as the conditions upon which others may maintain rights 
therein,’ certain confusion results from an equally clear 
corollary principle which holds that “mere ownership 
and occupancy, by the United States of land within a state, 
do not suffice to oust the jurisdiction of the state even 

*“The Congress shall have the Power . . To ar oe Legisla- 
tion in all Cases whatsoever, over such District. . . , by — of 
Particular States, and Acceptance of Congress, become “the § eat of the Gov- 
ernment of the United States, and to exercise like Authority over all Places 
purchased by the Consent of the Legislature of the State in which the Same 
shall be, for the Erection of Forts, Magazines, Arsenals, dock-Yards, and 


other needful Buildings. . . U.S. Const. Art. a §8, cl. 17. See Fort 
Leavenworth R.R. Co. v. Py 114 U.S. 525 (1885 


7 United States v. ig 281 U.S. 138, 142 ie, 


8 Six Cos. v. De Views 2 F. Supp. 693, 697 (D. Nev. 1933), citing Larson 
v. South Dakota, 278 429 (1929). 

® Twitty, THE RESPECTIVE aecnine OF THE FEDERAL AND LocaL GovERN- 
MENTS WITHIN LANDS OwNneD or Occupiep sy THE Unirep States 3 (U.S. 
GPO 1944), citing Utah Light & Power Co. v. United States, 243 U.S. 389, 
404 (1917) ; lus Trading Co. v. Cook, 281 U.S. 647 (1930) ; Camfield v. 
United States, 167 U.S. 518 (1897). 
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when such occupancy is within the full knowledge and 
tacit consent of such State.” * 

There is little question regarding the public-domain, 
or federally owned lands to which the general body of 
public land laws apply.“ As to such lands situated within 
state bounds, the difficult issues of overlapping jurisdic- 
tion rarely arise for the paramount authority of Congress 
is scarcely questioned by the states in these matters. Like- 
wise, the situation with respect to the District of Colum- 
bia is clear.” 

This discussion is therefore primarily addressed to 
lands other than the District of Columbia acquired by 
the United States through purchase or cession from a 
state. Since the practical consequences of each of the 
latter methods of acquisition are now recognized as fun- 
damentally similar—t.e., certain conditions of reserva- 
tion may attach to either type of cession of jurisdiction— 
distinctions between consent-to-purchase and outright 
cession will not be emphasized here.” 

In view of the extent of federal jurisdictions located 
within the geographical boundaries of the various states, 
it is not surprising that many legal questions have arisen 
involving the federal-state status of inhabitants of such 
areas. Not the least of these problems involves the legal 
authority of such persons to vote in the state which en- 
compasses the federal “island” concerned. 


10 Jd. at 5, citing 7 Op. Atty. Gen. 573 (1855). “Jurisdiction” in this discus- 
sion is intended to reflect the power of sovereignty exercised by the govern- 
ment of the United States and the respective states. Such sovereignty is exer- 
cised by the respective governments over the objects committed thereto and 
does not extend beyond the respective spheres of dominion. McCullough v. 
Maryland, 17 U.S. C4 Wheat.) 316, 409 (1819). 

11 The Bureau of Land Management, U.S. Dept. of the Interior, is respon- 
sible for the management, protection and disposal of such lands and the 
(1984). resources thereof. U.S. Gov’r OrGANIZATION MANUAL 1954-55, 199-205 
( 

12 See, ¢.g., Custis v. Lane, 17 Va. (3 Munf.) 579 (1813), which held that a 
person who at the time of the cession of the District to the United States 
resided in that portion of .Virginia which was ceded and who continued to 
reside in the District was not entitled to vote for members of the Virginia 
General Assembly; and Cohens v. bags ye 19 U.S. (6 bety g 9 a ee) 
which affirmed the exclusive authority of the Congress over the D: 

18 Prior to James v. Dravo Contracting Co., U.S. 134, 147-49. (1937), 
consent-to-purchase statutes were sometimes thought to preclude reservation by 
a State of any jurisdiction. 
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THE TRADITIONAL VIEW: IN WHICH THE RIGHT TO 
VoTE Is DENIED 


As early as 1805, the Supreme Court recognized that 
the cession of territory to the United States by Maryland 
and Virginia terminated state citizenship of individuals 
who resided on the ceded land.* 

Among the first to recognize the sweeping effect upon 
electors of an unconditional cession of land to the United 
States by a state was Justice Joseph Story. In his Com- 
mentaries on the Constitution, published in 1833, he en- 
tertained no doubt whatever that following such a ces- 
sion, the donor state by virtue of surrendering its sover- 
eignty over the area divested the inhabitants thereof of 
any civil or political rights under the laws of the state.” 
In fact, Justice Story fourteen years earlier in a federal 
circuit court had already ruled that the consent of a state 
legislature to the purchase of a portion of its land area 
by the United States in fact denotes “a virtual surrender 

. of its sovereignty over the place.”** Chancellor 
Kent agreed that a provision in a state’s cession that all 
civil and criminal process might be executed on the lands 
ceded did not operate to limit sole and exclusive jurisdic- 
tion of the United States over an offense committed with- 
in the ceded place, and stated that “the inhabitants of 
such places cannot exercise any civil or political privil- 
eges under the laws of the State because they are not 
bound by those laws... .”” 

The Supreme Judicial Court of Massachusetts was the 
first of the state tribunals to recognize that inhabitants 
of premises over which a state had relinquished jurisdic- 
tion by cession were precluded from exercising within 
the federal area any civil or political privileges under 


14 Reily v. Lamar, 6 U.S. (2 Cr.) 344, 356 (1804). 


152 Story, COMMENTARIES ON THE CONSTITUTION OF THE Unirep Sratzs 
§ 1227 (3d ed. 1858). 


16 United States v. Cornell, 25 Fed. Cas. 646, No. 14,867 (C.C.D.R.I. 
1819), citing Commonwealth v. Clary, 8 Mass. 72 (1811). 


17] Kent, Commentaries, Lecrure 19, at 429-431 (13th ed. 1884). 
2 
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state law.** The court conceded that the rule of the case 
denied citizens the normal exercise of civil or political 
privileges under state law but thought “that no hardship 
is thereby imposed on those inhabitants; because they 
are not interested in any elections made within the state, 
or held to pay any taxes imposed by its authority, nor 
bound by any of its laws. And it might be very incon- 
venient to the United States (sic) to have their laborers, 
artificers, officers, and other persons employed in their 
service, subjected to the services required by the common- 
wealth of the inhabitants of the several towns.” ** This 
rule was expanded in a subsequent advisory opinion issued 
by the Massachusetts Supreme Court in which it de- 
clared, with reference to lands acquired by the general 
consent of the Commonwealth—a consent qualified by 
no reservation other than that relating to service of civil 
and criminal process, that “persons residing within the 
same do not acquire the civil and political privileges, 
nor do they become subject to the civil duties and obliga- 
tions of inhabitants of the towns within which such ter- 
ritory is situated.” ”° 
Several early opinions of the Attorney General for the 
United States also indicated that the power of exclusive 
legislation by the federal government necessarily lim- 
ited the normal civil and political rights enjoyed by citi- 
zens to those expressly authorized by Congress. For ex- 
ample, in deciding the question whether Army officers or 
other persons residing at Harper’s Ferry (on land over 
which jurisdiction was ceded by Virginia to the United 
States) were liable to taxation by the State of Virginia, 
the Hon. Caleb Cushing considered the effect of the fol- 
lowing reservations to cessions of land by the State of 
Virginia: 
It is hereby declared that this State retains concurrent jurisdic- 


tion with the United States over said places, (so far as it law- 
fully can, consistently with the acts before mentioned,) and its 


18 Commonwealth v. Clary, 8 Mass. 72 (1811). 
19 Jd. at 77. 


20 Opinion of Justices, 42 Mass. (1 Metc.) 580, 583 (1841). 
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courts, magistrates and officers may take such cognisance, ex- 
ecute such process, and discharge such other legal functions, 
within the same as may not be incompatible with the true intent 
and meaning of said acts.** 
The Attorney General relied on the conclusion of Justice 
Story that in a criminal proceeding the sole object 
and only legal effect of such a reservation and others sim- 
ilar in content was “to prevent these places from becom- 
ing a sanctuary for fugitives from justice for acts done 
within the acknowledged jurisdiction of the State,” ” 
and he added: “In all other respects, the exterritoriality 
of the Armory at Harper’s Ferry, and other like places, 
is complete, in so far as regards the State in which they 
lie.” 23 
Authorities on military law are in agreement with the 
Attorney General. Thus the Judge Advocate General 
of the Army has stated that persons lawfully resident 
upon land over which exclusive jurisdiction has been 
ceded to the United States are not entitled to enjoy the 
privilege of voting.* A later J.A.G. opinion went so far 


as to say that where a state has ceded exclusive jurisdic- 
tion over an area to the United States, such area is with- 
out the jurisdiction of the State for any purpose!* And 
Winthrop says: 


In a political sense, the land is no longer a part of the soil of the 
State, nor are the occupants inhabitants of the State. They are 
severed from the enjoyment of the rights, and from subjection to 
the liabilities, of the citizens of the State as entirely as if they 
were residents of a foreign country. They have no more right to 
vote in the State . . . than have the citizens of another State.** 


21 Reservation by State of Virginia; cited in 6 Op Ay. Gen. 578 (1854). 

22 Ibid., citing United States v. Cornell, 25 Fed. 646, No. 13867 (C. D. 
R.I. 1819), and United States v. Davis, 25 Fed. Cas. 781, No. 14,930 (C.C.D. 
Mass. 1829). It should be noted here that with — to offenses committed 
in Federal areas, Congress enacted first in 1825 and then reenacted in 1866, 
1898, 1909, 1935, 1940 and finally as positive law in 1948 (18 U.S.C. § 1: 13) the 
Assimilative Crimes Act, which provided for a system of criminal laws to be 
applied within Federal areas in harmony with the laws of the State within 
“Bld at 3B are situated. Twitty, op. cit. supra note 9, at 44. 

at 
- Dig. AG 938 (1912). 
= TAG 60.44 A r. 5, 1924, Dig. Op. JAG 1912-40, 4. 
INTHROP, MILITARY Law AND Precepents 897-8 8 (2d c 1920). See 
to ‘a same effect, Opinion of The Judge acter yer b sgy pone f the Air Force, 
Die sh The Judge Advocate General of 7 Atteed Forces, Vol. 4, 
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Ohio, New York, South Dakota, Tennessee, Kansas 
and New Mexico courts added the force of successive 
concurring opinions to Reily v. Lamar,” United States v. 
Cornell*® and the early Massachusetts cases* with spe- 
cific reference to the elective franchise, as will be seen 
by brief reference to the reported cases. 

Thus, despite the endeavor of the Ohio Legislature to 
reserve voting rights from statutes ceding property com- 
prising the National Asylum for Disabled Volunteer 
Soldiers to the United States, the Ohio Supreme Court 
in 1869 perceived no difficulty in concluding that the 
Constitution of the United States, together with the state 
cession acts, “detached and set off” from the State the 
grounds and buildings of the asylum. In the view of that 
court, since the legal status of the asylum’s occupants was 
fixed as that of non-residents, it was not constitutionally 
competent for the general assembly to confer the elective 
franchise upon such persons.” ‘This decision was fol- 
lowed more than eighty years later by an Ohio Court of 


Appeals’ decision denying a petition by residents of an 
Air Force area to compel an election board to allow their 
registration as voters where it appeared that the attorney 
general had ruled that exclusive jurisdiction having been 
accepted by the United States, “the inhabitants lose their 


right to vote as electors... .”™ 


The Supreme Court of New York added its concur- 
rence in holding that residents of the West Point Mili- 
tary Reservation could not qualify as voters because New 
York had ceded the reservation area to the United States. 
The decision pointed out though that mere residence at 
West Point could not deprive a citizen of the elective 
franchise for which he qualified as a New York resident 
prior to his removal to the reservation.” 


276 U.S. (2 Cr.) 344 (1804). 

28 25 Fed. Cas. on No. 14,867 (C.C.D.R.I. 1819). 

29 Commonwealth Ciey. 8 Mass. 72 (1811); Opinion of Justices, 42 
Mass. (1 Metc.) 580. (184 

80 Sinks v. Reese, 19 onic St. 306 (1869). 

81 State ex rel. Wendt v. Smith, 103 N.E. 2d 822-23 (Ct. App. Ohio sae) 

32 In re Town of Highlands, 48 N.Y.S.R. 795, 22 N.Y. Supp. 137 (1892). 
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An 1897 South Dakota case involved the military res- 
ervation of Fort Meade, jurisdiction over which was sur- 
rendered to the United States with no reservation by 
South Dakota other than the right to serve certain legal 
process.” Referring to “an unruffled current of author- 
ity,” ** the Supreme Court of South Dakota held that a 
person residing at the Fort could acquire none of the 
constitutional qualifications of an elector. 

The Supreme Court of Tennessee reached a similar 
result in 1906 by ruling that persons who actually resided 
at a national soldiers’ home were not residents of the state 
within the meaning of the election laws, notwithstanding 
a qualifying provision in the legislative grant ceding the 
area to the United States which purported to reserve the 
voting rights of members of the home who were other- 
wise qualified to vote in the State.” 

In 1940 residents of the National Home for Disabled 
Volunteer Soldiers in Kansas were likewise denied the 
right to vote in state elections by a split vote of the Kan- 
sas Supreme Court because of evidence that at the 
time of the litigation the Federal Government exercised 
exclusive jurisdiction over the area. The court conceded 
that where jurisdiction is ceded, municipal laws of the 
state not inconsistent with federal law remain in force 
until abrogated by the United States but held that the 
term “municipal law” did not include the right to vote.” 

A comparatively recent case which involved the right 
of some 8,000 residents of the Los Alamos atomic energy 
base to vote in New Mexico elections confronted the 
state supreme court with a two-pronged issue since part 
of the federal base had been taken over from the public 
domain and the remainder had been ceded to the United 


88 McMahon vy. Polk, 10 S.D. 296, 73 N.W. 77 (1897). 

84 Jd. at 79; citing In re Town of Highlands, 48 N.Y.S.R. 795, 22 N.Y. Supp. 
137 (1892); ‘Opinion of Justices, 42 Mass. (1 Metc.) 580 (1841); Sinks v. 
Reese, 19 Ohio St. 306 (1869) ; Commonwealth v. Clary, 8 Mass. 72 (1811); 
and McCrary, American Law or Execrions § 89 (4th ed. 1896). 


35 State ex rel. Lyle v. Willett, 117 Tenn. 334, 97 S.W. 299 (1906). 
86 Herken v. Glynn, 151 Kans. 855, 101 P.2d 946 (1940). 
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States by New Mexico following condemnation proceed- 
ings. In concluding that the area acquired through con- 
demnation was not “in New Mexico” within the meaning 
of a state constitutional provision prescribing qualifica- 
tions of electors, the court expressly noted that the resi- 
dents bore the incidence of various state taxes, and con- 
tractors doing work for the government carried work- 
men’s compensation under a state statute, but ruled: “To 
the extent any of the acts and things done on the con- 
demned area in an application of state law are outside 
the purview of congressional authorization, they cannot 
impinge upon the exclusive jurisdiction of the federal 
government otherwise obtaining. . . .”” 

A case decided by the Supreme Court of Appeals of 
Virginia illustrates civil litigation involving the general 
issue of residence not directly concerned with voting 
rights.** That court, relying on United States v. Cor- 
nell,” ruled that a citizen of North Carolina who en- 
listed in the United States Army and was ordered to a 
military reservation on land ceded to the United States 
by Virginia did not acquire residence under Virginia law 
by reason of the facts in his case.“ The court referred to 
an earlier Virginia case for the proposition that persons 
residing on a portion of the state over which the United 
States had acquired exclusive jurisdiction were “not cit- 
izens of Virginia.” “ 


Two RECENT CASES ASSERTING THE RIGHT TO VOTE 


The series of cases which precluded residents of fed- 
eral communities from participating in state elections” 
seemingly ended with the decision in 1952 by a California 


87 Arledge v. Mabry, 52 N.M. 303, 197 P.2d 884, 895 (1948). 

88 Bank of Phoebus v. Byrum, 110 Va. 708, 67 S.E. 349 (1910). 

39 25 Fed. Cas. 646, No. 14,867 (C.C.D.R.I. 1819). 

4° For illustrative cases. denying the residents of Federal areas recourse to 
State courts in agg Be of actions, see 58 Yate L.J. 1402, 1403 (1948-49). 
Bank of Phoebus v. supra. 

41 Foley v. Shriver, ri Ve. 568, 575 (1886). 

42 Although only six state courts so ruled on the specific issue of voting rights 
in areas exclusively under Federal jurisdiction, it is significant that no State 
court is reported as having ruled otherwise during this period. 
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District Court of Appeals in Arapajolu v. McMenamin* 
followed by the concurrence in 1954 of the Supreme 
Court of Appeals of West Virginia in Adams v. Lon- 
deree.“ 

In the California case, some fifteen petitioners residing 
at various military reservations situated in Monterey 
County sought to compel the county clerk to qualify them 
as registered voters. Their individual registrations had 
been either cancelled or refused on the claim of registra- 
tion officials that the reservations on which petitioners 
resided were subject to the exclusive jurisdiction of the 
United States.“ 

The court conceded the established rule denying the 
right to vote where such denial is predicated upon the 
federal constitutional exercise of exclusive legislation. 
Following a review of cases of the Supreme Court of the 
United States considering the right of a state to reserve 
any jurisdiction over land acquired by the United States, 
the court stated: 

[I]t has become established law that not only can the 
State Legislatures reserve to their States a portion of their pre- 
existing jurisdiction in the cases where land is acquired within 
their borders by the United States pursuant to cl. 17, sec. 8, Art. 
I of the United States Constitution, so long as such reserved 
jurisdiction is not inconsistent with the governmental use for 
which the property is acquired, but also that the Congress may 
recede or return to the States any jurisdiction over such proper- 
ties which is not inconsistent with such governmental use.* 

In citing the act of Congress which authorized the 
extension of State workmen’s compensation laws to fed- 
eral areas,** as well as a similar statute relating to state 


43 Arapajolu v. McMenamin, 113 Cal. App. 2d i og P.2d 318 (1952). 


44 Adams v. Londeree, 83 S.E.2d 127 ( Va. 1954 
45 The opinion assumes that the United States pon acquired exclusive 
jurisdiction but does not show in what manner jurisdiction was acquired. 
i Leavenworth Railroad Co. v. Lowe, 114 U.S. 525 (1885); Surplus 
Co. v. cock at U.S. 647 (1930); and James v. Dravo Contracting 
roe US. “134 (1937). 
47 249 P.2d at 321. 

48 “(The] constituted authority of each of the several States . . . shall have 
the power and authority to apply such [workmen’s compensation] ‘laws to all 
lands and premises owned or held by the United States of America by = 
act of cession, purchase or otherwise. . . .” 49 Srar. 1938 (1936), 40 
U.S.C. § 290 (1952). 
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unemployment compensation laws“ and the Buck Act 
enacted in 1940 to permit the states to extend sales, use 
and income taxes to persons residing, or carrying on busi- 
ness and to transactions occurring in federal areas,” the 


Court (relying heavily on a split decision in Kiker v. 
Philadelphia") reasoned that: 


. - « Congress has receded to the states jurisdiction in sub- 
stantial particulars over federal lands over which the United 
States previously had exclusive jurisdiction. . . . The juris- 
diction over these lands is no longer full or complete « or exclusive. 
A substantial portion of such jurisdiction now resides in the 
States and such territory can no er be said . . . to be foreign 
to California or outside of California or without the jurisdiction 


of California or within the exclusive jurisdiction of the United 
States.°? 


It therefore concluded that residence by the petitioners 
in the affected premises “is residence within the State 
of California entitling such residents to the right of vote” 
under the state constitution.” 

With the exception of one dissenting member, the Su- 
preme Court of Appeals of West Virginia, following the 
result of Arapojolu v. McMenamin," was similarly im- 
pressed by the purported effect of federal statutes extend- 
ing the reach of state laws into federal areas and decisions 
of the Supreme Court of the United States which recog- 
nize the direct effect of such statutes as supporting the 


4° “No person shall be relieved from compliance with a State unemployment 
compensation law on the ground that services were performed on land or 
premises owned, held, or Bh reno by the United States, and any State shall 
have full jurisdiction and power to enforce the nS of such law to the 
same extent and with the same effect as though such Sy were not owned, 
held or wits by the United States.” 53 Srar. 1 (1939), 26 U.S. c 
i 3 (d) (1952). 

This Act, which was enacted into positive law in 1947, 4 U.S.C. §§ 104-108 
(1952). Soom ® to sales made by post exchanges or similar agencies on Federal 
reservations the State sales tax to motor fuels where such fuels are 
not for the exclusive use of the United States; extends eral Sales taxes to 
any Federal area “as though such area was not a Federal area”; and subjects 
persons residing within or receiving income from transactions in a Federal area 
to State income taxes under the same condition. 

51 346 Pa. 624, 31 A.2d 289 (1943), cert. denied, 320 U.S. 741 (1943). The 
Supreme Court of Pennsylvania here upheld the power of Philadelphia to tax 
the income of residents of the Phi hia Naval Yard—a Federal area—pur- 
suant to a city —— and 4 U.S.C. § 106 (1952). 


52 249 P.2d at 322, 
58 Ibid. A ae for a hearing by the California Supreme Court was denied, 


seis Gal App. 20% App. 2d 824, 249 P.2d 318 (1952). 
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jurisdiction of the state within the scope of such statutes 
—-so long as the exercise of such jurisdiction is not incon- 
sistent with federal governmental uses. That court in 
Adams v. Londeree™ denied the issuance of a writ of 
mandamus to compel the city ballot commissioners of the 
city of South Charleston to strike from the general elec- 
tion ballot the name of one Joseph W. Londeree, candi- 
date for Mayor, for failure to establish residence qualifi- 
cations as a voter because he lived on a United States 
Naval Reservation wholly within the exterior boundary 
lines of the city. 

In addition to the federal statutes and related Supreme 
Court decisions, the court stressed the effect of a West 
Virginia cession statute adopted in 1931 under which the 
state reserved “the right to execute process, civil or crim- 
inal, within the limits of any lot or parcel of land hereto- 
fore or hereafter acquired by the United States as afore- 
said, and such other jurisdiction and authority over the 
same as is not inconsistent with the jurisdiction ceded to 
the United States by virtue of such acquisition.” The 
court expressed considerable concern over the denial of 
voting privileges as well as other benefits normally con- 
trolled by state law” to individuals residing within fed- 
eral enclaves: “We cannot believe that such results were 
ever intended by the United States or by the State [and] 
no necessity therefor existed.” 

Forcible exception to the effect of the 1931 provisions 
was taken by Judge Haymond ™ because the land affected 
was acquired by the United States pursuant to a 1917 
West Virginia statute. Primarily for this reason, plus 
his adherence to the previously unimpeached line of 
cases to the contrary, Judge Haymond vigorously pro- 
tested the majority’s conclusions, under which a resident 


55 The case arose by an original mandamus proceeding. 83 S.E.2d 127 
(W. Va. 1954). 

56 Citing cases dealing with Divorce, Public lapery Administration of Es- 
tates, Custody, Attachment Proceedings, Adoptions and Domestic Relations. 

57 83 S.E.2d at 139-40. The dissenting opinion furnishes an informative his- 
tory of the leading cases and comment on the general lous ince Enveivel. 
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of the Naval Reservation was held to be eligible to vote 
in state and local elections and was qualified to hold office 
under state law. 


PRACTICAL CONSEQUENCES OF Arapajolu AND Londeree 


‘Although the recent cases at first glance may suggest 
the emergence of a new rule to the effect that residents of 
areas over which the United States maintains exclusive 
jurisdiction may acquire voting residence for state pur- 
poses, analysis of the cases belies this conclusion. The 
holdings in the Arapajolu and Londeree cases were based 
on the finding that the exclusive jurisdiction of the United 
States over the federal reservations was so modified by 
subsequent federal legislation as to permit the application 
of state electoral laws to persons in such areas. The exer- 
cise of state law permitting residents of the federal com- 
munities to qualify as electors did not, in the rationale of 
these cases, contravene the federal uses of the lands. Thus 
while the courts in these cases permitted residents of 
federally-controlled lands to qualify as state electors, they 
did so only because the facts seemed to require a finding 
that exclusive jurisdiction in the traditional sense—sole 
sovereignty with perhaps minor exceptions as to service 
of process—no longer resided in the United States. It 
appears that had either court been persuaded that the 
United States continued to exercise exclusive jurisdiction 
over the areas involved, stare decisis would have com- 
pelled a ruling adverse to the prospective voters based on 
their qualification as residents. 

But any endeavor to reconcile the holdings of these 
cases with the reasoning first enunciated by Justice Story 
and since recognized by a substantial segment of Ameri- 
can jurisprudence ultimately ends on a note of disillusion- 
ment. Stripped of all but its essentials, the new doctrine 
rests largely on the consequences of the receding by Con- 
gress to the states of certain specific powers such as those 
embraced by the Buck Act, workmen’s compensation and 





ELECTIVE FOR RESIDENTS OF FEDERAL AREAS 417 


unemployment insurance statutes. Admitting that the 
lands here were originally under the exclusive dominion 
of the federal government, it is contended—so the newly- 
conceived argument runs—that re-cession of isolated in- 
stances of authority, when considered in the aggregate (it 
is not indicated precisely when the striking legal meta- 
morphosis occurs, 1.e., following which particular mani- 
festation of re-cession), changes the prior unquestioned 
exclusive jurisdiction to some lesser sphere of federal 
control, which status automatically permits the state to 
extend its sovereignty without the express consent of Con- 
gress. Thus the strict construction of jurisdictional 
grants” seems to be laid aside by the reasoning in Arapa- 
jolu and Londeree. 

Let us follow the steps in a hypothetical case, under the 
new concept: 


State 4 cedes exclusive jurisdiction over the land com- 
prising Fort B to the United States, reserving the right 
to serve process under state law. The United States for- 
mally accepts the grant. 

Congress subsequently expressly authorizes general 
extension of state workmen’s compensation laws to cover 
persons employed in areas under the exclusive jurisdic- 
tion of the United States. 

Mr. Smith, civilian employee and resident of Fort B 
(having moved thereto from State C where he was born), 
seeks to qualify for public office in State 4. 

Assume, under these facts, that the state court, called 
upon to decide the eligibility of the applicant for public 
office, finds that State 4 in ceding exclusive jurisdiction 
to the United States completely divested itself of political 
sovereignty over Fort B and therefore (despite the fed- 
eral statute extending the state workmen’s compensation 
laws to the Fort) a resident of Fort B could not qualify 
for state office because he could not satisfy residence pre- 
requisites. 


58 Six Cos. v. De Vinney, 2 F. on . 693, 697 (D. Nev. 1933), citing Larson 
v. South Dakota, 278 U.S. 429 (1 S: 
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Now let us carry the case a little further: 


Congress enacts several measures generally extending 
the state laws providing for a general sales tax, income 
tax and property tax to residents of federal areas. 

The same Mr. Smith again seeks to qualify for public 
office in State 4. This time the court, impressed by the 
passage of successive statutes extending authority to tax 
where concededly none previously existed, concludes that 
these specific grants of power to the state indicate an im- 
plied abdication by the federal government of its former 
exclusive jurisdiction, and the applicant’s residence on 
Fort B is therefore accepted as residence for voting pur- 
poses in State 4. 

Thus, despite the acknowledged original cession of 
exclusive jurisdiction by the state to the United States, the 
state has regained so much of its original jurisdiction 
that without the slightest recognition by Congress, its 
electoral laws—dquiescent with respect to the Fort B area 
during the period of uncontested exclusive federal con- 
trol—once more, and with complete vitality, embrace the 
federal community. As a result Congress, having once 
accepted exclusive control, by subsequently granting cer- 
tain specific and limited authority to the state, suddenly 
finds that in order to assert its power of exclusive legis- 
lation, it must seek a second re-cession of such jurisdiction 
by the state—because the latter has in some mysterious 
fashion taken from Congress the jurisdiction originally 
granted by the State! 

Under the new theory it could be reasoned that no 
state can now grant exclusive jurisdiction to the United 
States.” 

Re-examination of the statutes which the court in 
Arapajolu says, in effect, largely transformed the juris- 
diction exercised by the United States reveals an express 


59 Even among those who adhere to the view that a State is empowered to 
qualify electors residing in Federal territory, it has been eet that affirma- 
tive action is required by the State to assert its claimed rights. Comment, 
24 Caur. L. Rev. 573, 588 (1936), cited by the court in Londeree. 
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intent by Congress to avoid in any degree a change in the 

nature of the sovereign control exercised by the federal 

government. For example, in the workmen’s compensa- 

tion statute, Congress specifically provided that: 
[The United States] in nowise relinquishes its jurisdiction for 
any purpose over the property named, with the exception of 
extending to the several States within whose exterior boundaries 
such place may be only the powers above enumerated relating 
to the enforcement of their State workmen’s compensation laws 
as herein designated. . . . [Emphasis supplied.] © 

And the Buck Act contains a similar provision: 


The provisions of sections 105 to 110 of this title shall not for 
the purposes of any other provision of law be deemed to deprive 
the United States of exclusive jurisdiction over any Federal area 
over which it would otherwise have exclusive jurisdiction or to 
limit the jurisdiction of the United States over any Federal 
area,** 

But even in the absence of emphatic legislative remind- 
ers that the nature of exclusive federal jurisdiction was 
not to be disturbed by statutes whose total effect has been 
awarded extraordinary scope in the recent decisions, a 


basic factor must be considered: Each of these acts was 


considered by both the national and state legislatures to 
be necessary in order to sanction the extension of state 
laws to the federal communities.” It seems unnecessary 
to require additional proof to establish the proposition 
that a single grant or collective grants of limited power 
by the United States of this nature could not divest Con- 
gress of exclusive jurisdiction. 


60 49 Star. 1939 (1936), 40 U.S.C. §290 (1952). 

614 U.S.C. § 108 (1952). Cf. 42 U.S.C. § 1547 pertaining to housing of per- 
sons engaged in the national defense, in which Congress specifically declined to 
Posse 4 the civil rights under the State or local law of the inhabitants on such 


a - Stherwise there would have been no reason for the enactment of 
[such Judge Haymond, Adams v. Londeree, 83 S.E.2d 127, 
151 (W. Va. Va. i984) (dissent). And the legislative history of the Buck Act 
suggests a Congressional presumption that because of the exclusive jurisdiction 
of the Federal government in the affected areas it was acomgag~ to enact 
specific legislation authorizing the States to extend certain tax to transactions 
in such Federal areas. See Sen. Rep. No. 1625, 76th Cong., “3d ‘ion (1940). 
Sen. George, speaking on the content of H.R. 6687, the original bill, stat 

. . + it merely permits the States to collect a sales tax on sales ‘that are 
made within a reservation which lies within the egg ag jurisdiction of 
the State. It is not intended to confer any power upon the State, but simpl 
to relieve the situation that now prevents the collection.” {Emphasis supplied. ed. 
86 Conc. Rec. 7012 (1940). 
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It has been contended logically that a cession to the 
United States of exclusive jurisdiction in no way deprives 
the state of the power to exercise its jurisdiction in the 
ceded area over matters not in conflict with the federal 
purposes of the area. While this may be acceptable as a 
general statement, it cannot be taken—as it seems to have 
been under the Arapajolu-Londeree concept—to mean 
that where a state has ceded exclusive jurisdiction to the 
United States such state retains whatever rights it believes 
are not inconsistent with the contemplated and actual fed- 
eral uses. If this were so, it would hardly seem necessary 
for a state expressly to reserve the right to serve process 
or any other condition deemed desirable. Such reserva- 
tions have been made on the realistic premise of legal 
necessity, without which such power would have been 
completely waived in the cession.” 


CONCLUSION 
That the long-established rule denying the right to 


vote of one residing in a federal community is considered 
as having withstood an apparent challenge does not re- 
solve the problem. Although concededly correct as a 
proposition of law, Judge Haymond’s argument that it is 
not within the judicial prerogative “to disregard or nul- 
lify the well-established legal effect of the free choice” 
of a citizen who selects a governmental reservation for 
a permanent residence™ reflects a blunt approach to the 
question. Cogent argument cited by the court in Lon- 
deree fairly suggests that the time has come to consider 
whether the United States must in fact hold and exercise 
complete and exclusive jurisdiction over such reservations 
so as to preclude, for example, residents from qualifying 
as electors in the surrounding state. Legal authors fre- 

63 F.g., the California Legislature found it expedient to enact specific reserva- 
tions relating to persons residing on Federal lands, including the rights of 


suffrage. Cal. Laws, 57th Sess., c. 1532, approved July 18, 1944. (This statute 
was inapplicable to the facts in Arapajolu.) 


64 Adams v. Londeree, 83 S.E.2d 127, 152 (W. Va. 1954). 
65 Jd. at 139. 
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quently urge that the deprivation of customary civil and 
political rights for federal enclave residents cannot be 
conceded to be a prerequisite to the accomplishment of 
the federal purposes of such an area and Congress should 
therefore undertake remedial measures.“ Thus, “In 
matters not affecting the operation of the. national gov- 
ernment, there is no sound reason why federal area resi- 
dents should not have the same rights, immunities and 
responsibilities as residents of the surrounding state.” 
To this end, the states and the National Government may 
make mutually satisfactory arrangements as to jurisdic- 
tion of territory within their borders.” 

Here, of course, is an obvious matter for attentive con- 
sideration by the respective legislatures. It requires no 
complex bill-drafting to define with certainty the exact 
restrictions to be attached to instruments of cession or an- 
nexation. If it be deemed appropriate for residents of 
federal areas to be subject to the law of residence of the 
surrounding state, a regard for punctilious legislative ex- 
pression fairly suggests that such intent be recorded in the 
statutes and not left to the indiscriminate interpretation 
of conflicting jurisdiction and cession laws.” 

66 Note, 12 Geo. Wasx. L. Rev. 80, 93 (1943); 40 Harv. L. Rev. 130 
(1926-27) ; Comment, 37 Yate LJ. 796" (1928). 

87 Note, 58 Yate L.J. 1402, 1406 (1949). 

68 Collins v. Yosemite Park ¥ Curry Co., 304 U.S. 518 (1938). 

9 An illustrative State statute might be phrased so as to provide: “Resi- 
dence on any lands to which the United States has been ceded exclusive juris- 
diction shall not bar persons therein from retaining or acquiring residence under 
the laws of this State; and cessions of jurisdiction over lands to the United 
States are hereby made subject to the provisions of this Act.” The Congress 
might also well consider the advisability of drafting reciprocal legislation author- 
izing the extension of State election laws to itants of Federal areas. An 
example of a specific Federal statute preserving the local right to vote upon e 
cession of exclusive jurisdiction may be seen at 56 Star. 322 (1942), 16 U.S.C. 
§ 403c-1 (1952) relating to jurisdiction for Shenandoah National Park within 
the boundaries of Virginia, which provides in part: “Persons residing in or 
on any of the said lands embraced in said Shenandoah National Park shall 
have the right to establish a voting residence in Virginia by reason thereof, 
and the consequent right to vote at all elections within the county or city in 
which said land or lands upon which they reside are located upon like terms 
and conditions, and to the same extent, as they wou[l]d be entit[1Jed to vote 


in such county or city if the said lands on which — reside had not been 
deeded or conveyed to the United States of America. . . 
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EDITORIAL NOTES 


PIRACY IN HIGH PLACES—GOVERNMENT PUBLICA- 
TIONS AND COPYRIGHT LAW 


Probably the largest publisher in the world today is the United 
States Government. Last year the total number of copies of all 
classes of Government publications exceeded thirteen billion. In- 
cluded in that figure are such diverse items as the Congressional 
Record,? postcards, tax forms (over 160 million of Form 1040), pat- 
ents, the Code of Federal Regulations, and myriad others. In the 
Public Documents Division alone there were over two million orders 
from the public at large. Some 3,800,000 publications were mailed to 
libraries, and nearly 70,000,000 publications were sent to various gov- 
ernment agencies. Another 46,000,000 were sold, so that the total 
number of publications distributed by the Public Documents Division 
was in the neighborhood of 130,000,000. 

A large amount of the material published by the Government has 
been published in copyrighted form previously. In addition, many 
articles are widely reprinted later in copyrighted and uncopyrighted 
works. Yet notwithstanding the vast number of problems arising 
from this mass of printed material, only one rather cryptic section of 
the Copyright Law of 1947* deals directly with this problem area. 
It is this terse section * and the many unsolved and previously undis- 
cussed problems which arise from it that will be analyzed in this 
article. 

The pertinent language of the Copyright Law of 1947 (Section 8) 
is as follows: 


No copyright shall subsist in the original text of any work which 
is in the public domain . . . or in any publication of the United 
States Government, or any reprint, in whole or in part, thereof 

. The publication or republication by the Government, either 
separately or in a public document, of any material in which 
copyright is subsisting shall not be ‘taken to cause any abridg- 
ment or annulment of the copyright or to authorize any use or 
appropriation of such copyright material without the consent of 
the copyright proprietor. 


1 The quoted figures in this paragraph are from a rough draft of the Prinrer’s 
AnnuaL Report for the year 1954, and were obtained from the Government 
Printing Office, private communication, February 3, 1955. 
2 Id. Forty-three thousand copies of the Congressional Record are oR wpa 
pt fare Boy ~ Nal ae race TER oc a nd ners g 
two h 
861 Stat. 652 (1947), 17 U.S.C. § 1 ef seg. (1952). 


_ £Id., at $8. 423) 
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Thus, it is seen that a Government publication is part of the public 
domain, so that no such publication can be the subject of a copyright, 
and, further, that publication by the Government of the copyrighted 
work of an individual will not destroy any rights which that person 
would otherwise have had. 

While a casual reading of the section would seem to indicate that 
the legislative intent was spelled out with considerable clarity, a num- 
ber of questions may be raised the answers to which are not obvious 
from the section. Precisely what is meant by a Government publica- 
tion? What of the Government employee who prepares a writing on 
Government time as a part of his official duties; is such work subject 
to copyright?® May a copyright be secured on a work which is 
merely a compilation of material from various government sources? ® 
Since the government may not itself secure a copyright, how may it 
prevent distortion, misrepresentation, or even pirating of its own 
material by private individuals? Where an individual’s work has 
been published by the government, must the individual have secured 
a statutory copyright prior to the publication by the government, or 
is his common law right sufficient to assure him of the protection 
recited by section 8? May the statute be construed as permitting the 
government to publish any copyrighted work without first securing 
the permission of the proprietor?* Assume that the government in- 
cludes a portion of a copyrighted work in its publication without 
notice of the copyright, has there been a dedication to the public by 
the proprietor of the copyright? Suppose that in the above situation 
the government does credit the source, but omits notice of copyright, is 
this sufficient to protect the original proprietor? * Consider the person 
whose copyrighted work has been infringed by the Government, may 
he bring suit directly against the Government in the Court of Claims, 
or must he be content with a suit against the individual infringer on 
the theory that the United States may not be sued without its consent? 
Section 8, of itself, is of little help in answering these questions. 


GOVERNMENT PUBLICATION OF A COPYRIGHTED ARTICLE 
Protection of the Copyright Proprietor as Against the Government 


When the Government deliberately publishes a copyrighted article 
without obtaining the prior consent of the copyright proprietor, the 
general assumption would be that the holder would, as a matter of 
course, enjoy an action against the Government for infringement. Yet 


5 Sherrill v. Grieves, 57 Wasu. L. Rep. 286 (1929). 

6 Hanson v. Jaccard Jewelry Co., 32 Fed. 202 (C.C.E.D. Mo. 1887). 
7H. R. Rep. No. 2222, 60th Cong., 2d Sess. (1909). 

8 Dewoir, AN Outing or Copyricnt Law 81 (1st ed. 1925). 
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no such cases have been reported. The reason appears to be that the 
Government, relying upon its “sovereign immunity,” has not yet con- 
sented to be sued for this particular type of tort. Thus, by virtue of 
the Tucker Act of 1887 ° a suit for damages cannot be instituted in 
the Court of Claims against the Government in cases “sounding in 
tort.” Infringement of copyright is considered such a case.2° Unlike 
a suit for infringement of a patent, which may now be brought in the 
Court of Claims, the prohibition as to such a suit for copyright in- 
fringement still stands.* Recently there has been some discussion 
as to whether the Federal Tort Claims Act as amended may not have 
removed this prohibition, but the general consensus, based upon a 
consideration of the legislative history of the act, is that the prohibi- 
tion has not been affected.’” 

The above does not imply that a government official may publish 
copyrighted works at will, without apprehension of suit for infringe- 
ment.%* As stated by the Supreme Court in Belknap v. Schild, a 
patent case: 


The exemption of the United States from judicial process does 
not protect their officers and agents, civil or military, in time of 
peace, from being personally liable to an action of tort by a pri- 
vate person whose rights of property have been wrongfully in- 
vaded or injured, even by authority of the United States. ... 
Such officers or agents, although acting under the order of the 
United States, are therefore personally liable to be sued for their 
own infringement of a patent. 


In Towle v. Ross ** where the defendants acting as employees of the 
Government made photographic reproductions of plaintiff’s copy- 
righted map, the court found for the plaintiff and awarded him $250 
statutory damages even though defendants ceased publication and the 
reproductions were never used. Regarding the immunity defense, 
the court observed : 


The position of the defendants as employees of the United States 
cannot protect them from the award of damages. The immunity 
of the sovereign cannot in a republic immunize its agents also. 


® Later embodied in 28 U.S.C. § 250 (1940). 

10 Lanman v. United States, 27 Ct. Cl. 260 (1892). 

1162 Strat. 940, 28 U.S.C. § 1491 (1952). 

12 But see Turton v. United States, 101 U.S.P.Q. 164 (6th Cir. 1954), where 
the court, in a case of copyright infringement, stated that the effect, if any, of 
Section 1346(b), Title 28, (Federal Tort Claims Act) was not to be considered. 

13 HoweLt, THE Copyright Law 44 (3rd ed. 1952). “. . . [G]enerally 
speaking, when the head of a department or bureau of the Government wishes 
to include copyright material in an official document, he should secure before- 
hand the consent of the copyright proprietor. . . .” 

14161 U.S. 10 (1896). 

1545 U.S.P.Q. 143 (1940). 
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The acts were done for the benefit of the Government by the 
employees thereof. The foundations of arbitrary power would 
be firmly laid if the agents could violate the rights of citizens and 
themselves escape unscathed. 


Despite the support the Towle and Belknap holdings may offer to 
the copyright proprietor, there do not appear to be any reasonable 
grounds to justify the present dichotomy existing between the patent 
and copyright fields. If the Government desires to utilize some inven- 
tion protected by a patent, then the Government is obliged to pay to 
obtain a license (or infringe and run the risk of a suit). The Gov- 
ernment, in view of the Towle and Belknap cases, would probably 
pursue a similar procedure and obtain a license in order to utilize 
copyrighted material. If instead it elected to infringe, the copyright 
proprietor would have no recourse against the Government per se, 
but merely against the tortious Government employee responsible for 
the act. This “double standard” in the patent and copyright fields 
has been the subject of considerable criticism, including proposals for 
remedial legislation providing for suit against the Government in the 
Court of Claims.?* 

It is instructive to consider the existing “double standard” from a 
constitutional viewpoint. Historically both the patent and the copy- 
right owe their origin to the Constitution. Article I, section 8, ex- 
pressly enumerates that: 


The Congress shall have the power . . . to promote the Progress 
of Science and useful Arts, by securing for limited Times to 
Authors and Inventors the exclusive Right to their respective 
Writings and Discoveries. 


Thus, these two rights stem from the same section and the same 
clause. Further, it has been suggested that the clause is, in effect, 
two grants of power and should be read: “Congress shall have the 
power to promote the progress of science . . . by securing to authors 

. the exclusive right to their writings; and shall have the power to 
promote the progress of useful arts . . . by securing to inventors . . . 
the exclusive right to their discoveries.” 7" It would, therefore, seem 
reasonable to infer that the intent of our founding fathers was to 


16 Private publishers complain that certain government agencies (particularly 
the Department of Defense) republish certain of their copyrighted works, rely- 
ing on the statutory provision barring suit against the Government in actions 
“sounding in tort.” 

17 68 Harv. L. Rev. Rg ws (1955); 18 Dg be L. Rev. 50 (1949). See 
also H.R. Rep. No. 1923, 82nd ang’ and S. Rep. No. 1979, 
82d Cong., 2d Some. 3 (1952), which - day that the House and Senate com- 
mittees agreed with the quoted interpretation when they considered codification 
pf - patent laws in 1942. Contra, Howett, Tux Copyricut Law 11 (1948 











EDITORIAL NOTES 427 


create two coordinate rights, a patent right, and a right of copyright. 
Correspondingly, neither the patent holder nor the copyright pro- 
prietor should have protective rights superior to the other. Under 
such circumstances, one might well question whether the discrimina- 
tory Tucker Act, which still purports to prevent suit against the Gov- 
ernment in cases of copyright infringement, comports with the Con- 
stitutional intention. 

A plausible argument against amending the Tucker Act contends 
that if the Government had to be concerned about a potential law 
suit every time it printed a copyrighted work the restriction would 
tend to unduly hamper it in the dissemination of necessary material 
and, perhaps, restrict the interplay of ideas. Such a contingency, 
however, would seem to be more apparent than real for even if the 
Government permitted suit against itself for copyright infringement, 
the well-settled doctrine of “fair use” would operate as a limitation on 
the rights of authors. One of the clearest statements as to what is 
meant by “fair use” is given by Judge Yankwich. 

On the whole, the law of “fair use,” as evolved by the courts, is a 
wise synthesis of conflicting rights which, while safeguarding the 
author, avoids injury to the progress of ideas which would flow 
from an undue “manacling” of others in the reasonable use of 
copyrighted materials.** 

Probably no more specific definition can be offered, and whether or 
not use of copyrighted material exceeded the bounds of “fair use” is 
always a question of fact dependent upon the particular circum- 
stances. As the courts have not had too much difficulty in determin- 
ing such questions in the past between individuals, there is no appar- 
ent reason why they could not continue to act with equal facility on 
similar questions in the future, even though the Government may be 
one of the parties. The doctrine would seem to offer adequate assur- 
ance that the Government need not fear unreasonable harassment by 
authors when their work has been published in the proper exercise of 
“fair use.” 

It should be noted that the problem of adequate protection for the 
copyright proprietor is of concern not only to authors, but also to 
composers, sculptors, advertisers, cartographers, compilers, cartoon- 
ists, dramatists, musical arrangers and other creative artists. As 
copyright protection broadens the problems are multiplied and become 
more complex. One current area receiving considerable attention is 
that of United States military service bands and their public perform- 
ance of works by various composers. In this country such perform- 


18 What is Fair Use, 22 U. Cut. L. Rev. 203, 215 (1954). 
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ances are generally considered to be without profit. In any event, 
as a matter of course a license is always obtained from the owner of 
the public performance rights. A problem arises when the band goes 
overseas. In many foreign countries the playing of a composition 
without the consent of the composer constitutes an infringement 
whether or not the performance be for profit. In such a situation it 
is likely that liability would attach. There is no judicial authority on 
this question as yet. Undoubtedly, the argument of sovereign im- 
munity might be raised as a possible defense. 

Although the prospects for reform are not hopeful, plans have been 
launched to revise the existing copyright law.2° Whatever modifica- 
tions are enacted, provision should be made for suit against the Gov- 
ernment for infringement of a copyright belonging to an aggrieved 
proprietor. 


Protection of the Copyright Proprietor as Against Third Parties 
Statutory Provisions 


Once the Government has published a copyrighted work, the deter- 
mination of the effect of such a publication upon the rights of the 
original copyright holder, particularly as against third parties, is of 
significance. The second paragraph of section 8 of the Copyright 
Law of 1947, quoted previously, indicates that the rights of the copy- 
right proprietor are not to be considered changed in any way as a 
result of the Government’s publication of the copyrighted material. 
The House Report ** on this section states: 


. [T]he Government often desires to make use in its publica- 
tions of copyrighted material, with the consent of the owner of 
ron copyright, and it has been regarded heretofore as necessary 

ss a special act every time this was done, providing that 
fed use by the Government should not be taken to give to any- 
one the right to use the copyrighted material found in the gov- 


19 Courts have, however, construed the Copyright Act of 1947 liberally with 
respect to the requirement that the performance must be for profit. See Herbert 
v. Shanley Co., 242 U.S. 591 (1917) ; Buck vy. Crescent Gardens Operating Co., 
28 F. Supp. 576 (D. Mass. 1939). "The profits need not necessarily be direct. 
It might be argued that when a service band played for the public without any 
admission charge, such a performance resulted in indirect profit to the Govern- 
ment i.e., that the interest aroused resulted in increased enlistments. 

20The American Bar Association at its 1954 annual meeting set up a com- 
mittee to study plans for revision of the — be ae law. Cedric Porter, 
a Boston attorney, heads the committee. A meeting of the American Patent 
Law Association was held recently (January, 1955) in which Porter discussed 
his plans with the Patent Law Association representatives. While plans for 
revision have not progressed beyond the formative stages, a number of bills 
rary been proposed to study the existing law to recommend necessary remedial 

legislation. See S. 1254, 84th Cong., Ist Sess. (1955) ; H.R. 2677, 84th Cong., 
Ist Sess. (1955). 
21 H.R. Rep. No. 2222, 60th Cong., 2d Sess. 10 (1909). 





EDITORIAL NOTES 429 


ernment publication. It was thought best, instead of being 

obliged to resort every little while to a special act, to have some 

general legislation on this subject.”* 
It seems fairly clear that there is no intent to permit the Government 
to appropriate a copyrighted work without the consent of the pro- 
prietor, for the House Report gives no indication of such intent. It 
has been pointed out that there is nothing in this section of the act 
which would indicate that the Government had the right to reprint 
copyrighted matter without the consent of the copyright proprietor.”* 
There having been no opinion expressed with respect to this part of 
the section in subsequent committee reports, nor in committee reports 
on later copyright acts, it seems reasonable to assume that the legis- 
lative intent is still that which was formulated by the House Com- 
mittee of 1909.74 


Publication in the Congressional Record 


A number of rather difficult questions may occur when a copy- 
righted article is read into the Congressional Record. The Congress- 
man need not worry about infringing the proprietor’s copyright, for 
the inclusion of matter in the Record is considered to be privileg 


22 An example of a prior instance where special legislation was enacted is 
given in 35 Conc. Rec. 7431 (1902), in which the Senate debated the passage 
of a joint resolution providing protection for the inclusion of copyrighted a 
terial inserted in the WoopMaNn’s HANDBOOK, a publication prepared by the 
Bureau of Forestry of the Department of Agriculture. See also 40 Conc. Rec. 
9386 (1906), for the Senate debate on a joint resolution to protect the copy- 
righted matter appearing in the RULES AND SPECIFICATIONS For Grapinc Lum- 
BER ADOPTED BY THE VARIOUS LUMBER MANUFACTURING ASSOCIATIONS OF THE 
Unitep STATEs. 

23 Wer, AMERICAN CopyricHt LAw 247 (1st ed. 1917). 

24 Further corroboration may be found in 35 Conc. Rec. 7431 (1902), where 
in debating the WoopMan’s HANDBOOK matter, it was stated: 

“In order to give this publication its greatest value, it is necessary to 
embody certain copyrighted tables of log scales. Permission has been ob- 
tained from the proprietors . . . to use the data, with the provision that 
no copies . . . be sold by any Government office. . Existing law does 
not permit such restrictions. Should this resolution protecting the copyright 
fail of eee it would be necessary to issue the publication without these 
log s.” 
But note the Given case, note 32 infra. 


25 For a debate in the House of Representatives as to the scope of this privilege 
see 23 Conc. Rec. 3299-3305 (1892). One of the Representatives had read 
several chapters of Henry George into the record to support his position on the 
tariff. Brief excerpts of the ensuing debate follow: 

“Mr. Burrows. ‘Is it in order under the rule . . . to print remarks put 
into the Record, a printed volume ?” 

Mr. Stone. . . . “[I] inserted it in order that it might go to the country 
under the frank of members of the House im order that their constituents 
might be able to read this argument without having to buy it.’ (Emphasis 


ed. 
Mr. Doliver. . . . ‘[C] an the House see no difference between the publi- 
cation of a brief extract from a public newspaper [which Doliver had read 
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As a consequence, the Congressman need not obtain the consent of 
the copyright proprietor. 


Even without such consent, members of Congress may undoubt- 
edly quote ad libitum from copyrighted material in the course of 
debates on the floor, and this proviso safeguards the quoted ma- 
— when it appears subsequently in the Congressional Rec- 
cord.”¢ 


The substantive question is the effect that publication of the copy- 
righted work in the Congressional Record will have upon the right of 
the original copyright proprietor. For example, assume that a Con- 
gressman, after incorporating a copyrighted work in the Congres- 
sional Record, desires to send out copies of the pages of the written 
Record containing the copyrighted works to his constituents.?”7 May 
he do so without being guilty of infringement? There has been no 
litigation on this question, but it would seem that such action would 
constitute infringement. While the inclusion of the copyrighted ma- 
terial in the Record is privileged,** it would appear doubtful that the 
courts would construe the privilege as extending to the mailing of 
copies of the work via the pages of the Record which contain it. Such 
a ruling would greatly weaken the protection of the copyright. 
Another problem with respect to the publication of a copyrighted 
work in the Congressional Record has to do with an outside reader of 


the Record. Suppose that the reader is interested in the copyrighted 
work and decides to publish it himself, may he do so without being 
sued for infringement? If notice of copyright is in the Record, then 
there is no doubt that the copyright proprietor is protected and may 
successfully bring suit for infringement.?® Suppose, however, that no 
actual notice of copyright is given, but the Congressman merely identi- 
fies the source of his quotation. The better view would seem to be 


into the 5 aa and this concerted publication of a copyrighted volume in 
its Record? . .’ (Clarification Added. 
Mr. Goodnight. ois Ry members have general leave to print. Every 
Te ~iegglapimalide . has the right to print as his speech whatever 
Mr. Washington. ‘The only expense to the people attending the printing 
of these chapters will be the cost of that much of the space of the Con. 
gressional Record. Should they all be gathered together afterwards and 
republished in pamphlet form, the expense will be borne entirely by those 
persons who may wish to distribute the book as a valuable document.’ ” 
The net result was that the resolution to strike Henry George’s work from the 
Record was tabled. There does not appear to have been any serious attempt to 
question the scope of the Congressional privilege since. 
2¢ Howe, THe Copyrricnut Law 44 (3rd ed. 1952). 
27 See the idea of Representative Stone, note 25 supra. 
28 See note 25 supra. 


29 See DeWorr, An Outing or Copyricut Law 81 (ist ed. 1925). 
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that the proprietor is still protected *° whether the subsequent publi- 
cation by a reader of the Record be willful or innocent.** Thus, it 
would be reasoned that since the Record gives credit to the source, 
this is sufficient to put any reader on notice as to the possibility of 
copyright in the quoted material.** DeWolf goes so far as to state 
“Persons using government publications . . . should be very careful to 
ascertain whether copyright for them was in existence before they 
were issued by the Government.” ** This, it is submitted, is too 
broad. If a copyrighted article were to be inserted in the Congres- 
sional Record with neither notice of copyright nor any crediting of 
the source, it would seem that whatever rights the proprietor might 
have had would be deemed to have been yielded up to the public. 
Courts traditionally have been strict regarding compliance with the 
formalities of notice requirement.** In the present hypothecated situ- 
ation there is no way in which the reader is given any intimation as 
to the existence of copyright in the work, and even if the court did 
not hold that the copyright was abandoned to the public it would be 


80 Ibid. “It would seem that even the omission of the copyright notice in the 
government edition of a copyrighted work would not deprive the copyright 
owner of his rights.” 

81 Scienter is not requisite for infringement. The act os» is sufficient 
to sustain an action. See Toksvig v. Bruce Pub. Con a1 F.2d 664 (7th Cir. 


1950). 


82 An extremely interesting controversy is described in 67 PusiisHeErs’ 
Weexty 900 (1905). Excerpts follow: 


“A hearing of the suit of Welker Given . . . vs. Frank Palmer, govern- 
ment printer, is expected to begin at Washington shortly. The case is one 
of the most remarkable in the history of copyright law, the allegations in the 
suit being to the effect that the government printer annulled the law by 
carrying out instructions of the Senate and making copyrighted matter part 
of the proceedings printed in the Congressional Record. Mr. Given, a well- 
known Iowa newspaper man . . . in 1896 entered into a contract with the 
National Republican Central Committee to furnish several treatises on 
the tariff which should be issued in pamphlets. . . . The matter was copy: 
righted, and Mr. Given was to receive a royalty of so much per for each 
copy distributed. The articles had been printed Yl to the oo and 
Senator Lodge incorporated them as a part of his speech on the tari 
uestion, asking to have it reproduced in the Congressional Record, Mr. 
iven being given due credit. Then the National Republican Central Com- 
mittee refused to pay for the articles. Thay. sieeane at Fe gapeerenn 3 
the Congrssional Record annulled the copyright and made it pu b 
Given did not receive a cent of the royalty promised him, and ig iy ot 
[began?] the suit which will shortly come up for hearing.” 


Unfortunately, the ana oad if answered in court, was not reported, for no 
record of the case has been discovered. Were such a question posed today, 
however, one’s sympathies would be for Mr. Given, and it would be expected 
that the court would hold accordingly. One wonders, however, why Given 
elected to sue the printer rather than the Republican National Committee. 

38 DEWOLrF, op. cit. supra, at 81. 
’ a -_ Sieff v. Continental Auto Supply Co. Inc., 39 F. Supp. 683 (D. Minn. 
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doubtful that the proprietor could recover in a suit against an inno- 
cent “infringer.” *° 

A final question not necessarily involving the Congressional Rec- 
ord concerns statutory and common law rights. In order to be ade- 
quately protected, when one permits the Government to publish a 
private work, must the individual have secured a statutory copyright 
in advance, or will his common law right ** to his handiwork be suffi- 
cient? This question has not been answered by the courts. That 
portion of section 8 of the Copyright Law which deals with this ques- 
tion states : 


The publication or republication by the Government . . . of any 
material in which copyright is subsisting shall not be taken to 
cause any abridgment . . . of the copyright... . 


While this is somewhat ambiguous, as a practical matter the indi- 
vidual should secure a statutory copyright before permitting the Gov- 
ernment to publish his material. “Subsist” is defined as follows: “to 
have existence ; to exist or continue to exist.” *7 Therefore, Congress, 
in framing the statute, apparently contemplated that copyright in the 
work would have been secured prior to publication by the Govern- 
ment. It might be argued that the common law right of copyright also 
“subsisted,” but this construction seems somewhat strained. It has 
consistently been held in the United States that the extent of the com- 
mon law right is the right to the manuscript and to the first general 
publication, and nothing further.** Consequently, once the Govern- 
ment has published, particularly where such publication gives no no- 
tice of a reserved copyright by the author, it would seem that the 
common law right would be extinguished, and, no statutory copyright 
having been obtained, the work would be deemed to have been dedi- 
cated to the public. Moreover, that portion of the title of section 8 
dealing with this area is “Publication by Government of Copyrighted 
Material” which seems to corroborate the thought that the legislators 
contemplated a statutory copyright.*® 


85 Section 21 of the Copyright Law of 1947, cited supra, provides protection 
for the copyright holder who has, by accident or mistake, omitted notice of 
copyright from a particular copy or copies, where a third person, having actual 
notice, infringes. But as against an innocent infringer who has been misled 
by the omission of the notice, no damages can be recovered and no permanent 
injunction will be issued unless rene | is made to the innocent infringer 
for any reasonable outlays made by 

8¢ See Wheaton v. Peters, 34 Us: “8 Pet.) 591 (1834), which deals with 
the common law right. 

87 Wesster’s CoLteciaTe Dictionary (5th ed. 1947). 

38 See note 36 supra. 

898 (Emphasis added). But see Sherrill v. Grieves, 57 Wasu. L. Rep. 286 
(1929). The case was primarily concerned with the rights of a government 
employee to a copyright in a pamphlet prepared on his own time. The pamphlet 
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PROTECTION FOR GOVERNMENT PUBLICATIONS 
Distortion or Outright Appropriation by Private Individual 


Just as the copyright proprietor may be presented with problems as 
to recovery or affirmative relief when the Government infringes his 
work, the Government is also confronted with certain problems as to 
adequate protection of its own published material. What, if any, are 
the possible remedies when a private party republishes a Government 
publication but with deliberate distortions? Suppose he simply re- 
copies the work but omits any information as to the source and sells 
the item at an exhorbitant price? A copyright proprietor can, of 
course, prevent distortion or misrepresentation of his copyrighted 
work,* but since 1895 neither the Government nor any individual 
can obtain copyright in Government publications.** The underlying 
reason for this prohibition was to guarantee the free dissemination of 
the wealth of material published by the Government. A strong demo- 
cratic society being a well-informed society, it was felt that an allow- 
ance of government copyright would only restrict free dissemination 
of valuable government information. Yet the Government sells many 
of its publications, and it would seem imperative that it be provided 
with some protection against distortion of their contents. 

In cases of affirmative misrepresentation and distortion, there is no 
doubt that considerable protection is afforded by the Federal Trade 
Commission. Particularly effective has been the use of the “cease 
and desist” order. Thus, copartners who sold “Belt and Vitalized 
Soles” agreed that in composing their advertising they would cease 
publishing for their own commercial purposes any confidential report 
of Government tests, and further agreed not to use such reports for 
sales promotion purposes.*? An individual engaged in offering for 
was tantamount to a dedication of the pamphlet to the public and that it was 
not copyrightable. The court rejected this contention, holding that Sherrill’s 
subsequent copyrighting of the pamphlet was proper and entitled to protection 
from infringement. While the reasons for this decision are not too clear, it is 
probable that the court was influenced by (1) the fact that the initial publication 
by the Government was limited, the pamphlet being distributed only to students 
in the service school where Sherrill taught, and (2) notice of Sherrill’s copy- 
right appeared in the publication by the government. : 

40 This protection of copyright holders from the distortion of satirical dispar- 
agement of their works has been recognized as the doctrine of “Moral Right.” 
Thus, even where an individual has acquired rights in a copyrighted work, as 
by the doctrine of fair use for example, the copyright proprietor is protected 
as to distortion of his work. See Yankwich, What ts Fair Use, 22 U. Cut. L. 
Rev. 203 (1954) ; Roeder, The Doctrine of Moral Right, 53 Harv. L. Rev. 554 
(1940) ; Yankwich, Thoughts on Copyright, 28 Los Ancetes Bar Butt. 117 
(1953); Katz, The Doctrine of Moral Right and American Copyright Law, 
FourtH Copyright Symposium 79 (1952). 


41 This is the date of the 7 of the basic statute. 
42 43 F.T.C. 756, No. 7525 (1946). 
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sale a booklet entitled Establishing and Operating a Real Estate and 
Insurance Brokerage Business in interstate commerce, agreed to cease 
and desist from representing that substantially the same information 
could not be obtained for less than the two dollar price which he him- 
self charged.** Similarly, two persons who published, sold, and dis- 
tributed books and pamphlets including a book on How to Win Suc- 
cess in the Mail-Order Business, previously published by the United 
States Department of Commerce as Establishing and Operating a 
Mail-Order Business agreed to cease and desist from representing 
that such a publication was a new work, or from selling such a publi- 
cation without clearly disclosing the title under which it was previ- 
ously sold.“* In F.T.C. v. Public Affairs Press ** the F.T.C. was 
upheld in requiring the Public Affairs Press to cease and desist from 
representing that its publication, which was merely an embellishment 
of certain Government publications on fisheries, was a new work. 
While the above instances would seem to indicate that the F.T.C. 
offers the Government considerable protection from distortion of its 
works, the F.T.C. traditionally has acted only where there has been 
false advertising or misrepresentation. Without a showing of one of 
these elements there is some question as to whether or not the F.T.C. 
would intervene. Ifa private publisher merely republishes a govern- 
ment publication without identifying it as such but without distorting 
it, and then sells such publication for considerably more than the gov- 
ernment price, it might be argued that the F.T.C. lacked jurisdiction. 
It is interesting to compare the jurisdictional problem represented 
in the domestic action with the “foreign origin” cases. All of these 
cases are somewhat analogous to the present problem. In each instance 
the defendant was attempting to market a commodity obtained in a 
foreign country, but without disclosing the fact of foreign origin. Thus, 
there was no affirmative misrepresentation (misfeasance) but merely 
nonfeasance. The F.T.C. attempted to compel affirmative disclosure. 
Its jurisdiction was challenged by the defendants but was upheld by 
the courts. Thus, in Segal v. F.T.C.** where Segal was marketing 
Japanese-made lenses without disclosing origin, the court found that 
such practice would positively mislead some buyers and that this 
plainly brought the case within the powers of the F.T.C. In similar 
fashion, a cease and desist order requiring the disclosure of the for- 
eign origin of thumb tacks was affirmed in American Tack Co. v. 


43 46 F.T.C. 1205, No. 7930 (1949). 
4447 F.T.C. 1729, No. 8114 (1951). 
ae No. 5695, F.T.C. Decisions (1952). 


46 142 F.2d 255 (2d Cir. 1944). See also Jacob Siegel Co. v. F.T.C., 150 F.2d 
751, 754 (3d Cir. 1944) ; Muffet v. F.T.C., 194 F.2d 504, 505 (2d Cir. 1952). 
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F.T.C.* In view of this line of cases, it would appear that the F.T.C. 
might also have jurisdiction to compel affirmative disclosure in the 
present similar situation where a private party duplicates a govern- 
ment publication but does not credit the source, and sells the issue at 
an exorbitant price. While this power may be inherent in the F.T.C., 
all indications are that it would be exercised sparingly if at all. Per- 
haps what is required is additional legislation more clearly implement- 
ing such power, or else there will be complaints from the credulous 
individuals who have paid excessively for a poor paraphrase of an 
inexpensive government publication. 


Comparison with the British “Crown Copyright” 


Great Britain has also been confronted with the problem of creating 
adequate protection for government publications. Their solution, 
quite different from our own, is based upon the existence of a copy- 
right in the “Crown.” As early as 1666 the king was held to have 
the right of copyright in the decisions of the judges.** Whether the 
king’s rights as to copyright were sustained on the principle of prop- 
erty or prerogative did not appear from the reports of the early cases 
although it has been felt that a property right was the basis.** By 
1887 the right of the Crown to secure copyright in any work created 
by an employee of the Crown during the course of his duty was clearly 
indicated.°° It was made clear, however, that the Crown was only 


47 CCH Trave Rec. Rep. 167713. 10th ed. 1954 (2d Cir.). See also Heller 
v. F.T.C., 191 F.2d 954 (7th Cir. 1951), where the court held that the F.T.C. 
— —— to compel Heller to disclose the foreign origin of pearls which he 


“8 DRONE, Property 1n INTELLECTUAL Propuctions 162 (1st ed. 1879). Drone 
tings tb andl hietele of Ge Coan Cheeta: 
“The doctrine that the State may have an exclusive property in the de- 
cisions of its judges, capes he yg appear to have lost sight of it in 
more recent times, was advanced ip Bapiene come ioe ine aaa 
hy the House of Lords, affirming the judgment of Chancellor 


G 
an 


treator had been licen: rint. v. 

Skin. 234; 1 Mod. 257; Bac. Abr. Prerog. F. 5. 
49 Drone, cited supra, at 163. sens ints out that one of the grounds on 
which the Atkin’s Case, supra, was was that the property was in the king 
who paid the judges. Thus, “Lord } field emphatically maintained that the 
judgment of the Lords rested solely on this ground (ie, property), and and that 
it could: be difended on uo other.” 
50 See 49 Great Britain, House or Commons, SEssionAL Papers, TREASURY 
Minutés, August 31, 1887. 

“The Law gives to the Crown . . . the same right of copyright as to a 
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interested in asserting its right of copyright in certain selective areas, 
such as literary or quasi-literary works, charts, maps, etc. Provision 
for a Crown Copyright was made in the Copyright Act of 1911 * 
enabling the Crown to secure copyright for a period of fifty years. 
That the Government intended not to exercise its privilege of copy- 
right in all publications was made quite clear in the Treasury Minutes 
of June 28, 1912,°* which stated: 


The publications which fall into the first four classes ** are issued 
for the use and information of the public, and it is desirable that 
the knowledge of their contents should be diffused as widely as 
possible. In the case of these publications, no steps will ordinarily 
be taken to enforce the rights of the Crown in respect of copy- 
right. The rights of the Crown will not, however, lapse, and 
should exceptional circumstances appear to justify such a course 
it will be possible to assert them. 


Thus, it is seen that the securing of the Crown Copyright is a matter 
of administrative discretion, the implication being that the privilege 
will be exercised sparingly. 

In view of the great influence British law has had upon the develop- 
ment of law in the United States, it is not surprising that prior to the 
enactment of the Printing Act of 1895 ** the desirability of govern- 
ment copyright in certain forms of publication was strenuously 
urged.°© The Printing Act of 1895, of course, put an end to the 


of his duty for which he is paid, composes any document, or if a person 
specially employed and paid by the Crown for the purpose of composing 
any document, the copyright in the document belongs to the Crown as it 
would in the case of a private employer.” 

51 bid. The Treasury minutes indicated that the majority of government 
publications were published for the information and benefit of the public, and 
therefore that the knowledge of their contents should be diffused as widely as 
possible. But in certain other cases, where the government published works were 
of rather limited interest, but of the same general character as those published 
by private industry, it was felt desirable to place the Government in the same 
position of protection as that afforded private industry. The report then classifies 
the various types of government publications into seven categories: (1) reports of 
committees to Parliament, (2) papers required by Statute to be laid before 
Parliament (Rules, Orders in Council, etc.), (3) papers laid before Parliament 
by Command (treaties, reports from Consuls, etc.), (4) Acts of Parliament, (5) 
official books (the Krnc’s REGULATIONS FoR THE ARMY AND Navy), (6) literary 
or quasi literary works (the Rotts Pustications, Boarp or TRADE JOURNAL, 
etc.), and (7) Charts and Ordnance Maps. No restriction was desired as to 


the first five categories, but Crown Copyright was felt necessary as regards 
the last two. 


52 1-2 Gro. V, c. 46, § 18. 
5869 Great Britain, House or Commons, SESSIONAL Papers 1912-1913. 
54 See note 52 supra. 
55 28 Star. 608 (1895), 44 U.S.C. 58 (1952). 
_ 5¢Drong, Property 1n INTELLECTUAL Propucrions 161-162 (Ist ed. 1879), 
in discussing who, if anyone, had the right of copyright in judicial decisions, 
after dismissing both the reporter and the judge, stated: 
“The copyright must be secured by the owner of the property. . . . Any per- 
son who employs another to prepare a work may, by virtue of the contract 
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arguments, and since that time there has been no discussion of a 
government copyright. Nor does there seem to be any pressing need 
for such a measure today. While the problem of protecting the Gov- 
ernment from having its works pirated by unscrupulous private 
publishers still exists, the simplest solution would appear to be for 
the F.T.C. to take jurisdiction, using the same theory as that success- 
fully prosecuted in the “foreign origin” cases. Only if such a method 
proves impracticable should the possibility of government copyright 
patterned after that of Great Britain be seriously considered, for the 
adoption of such a scheme might well create more problems than it 
would solve.*’ 


HIstTorRICAL REASONS FOR THE PROHIBITION OF COPYRIGHT IN 
GOVERNMENT PUBLICATIONS 


The Richardson Imbroglio 


As has been mentioned, section 8 of the Copyright Law of 1947 
states, “No copyright shall subsist in any publication of the United 
States Government.” This is merely a restatement of the prohibition 
which was originally announced as early as 1895, yet the reasons for 
it date back still further. In the Fifty-third Congress a resolution °* 
was passed which provided for the printing of all presidential mes- 
sages, inaugural addresses, and proclamations. The Joint Committee 


on Printing was instructed to assemble the papers, but found that no 
appropriation had been made to pay for the considerable work required 
in assembling the material. Representative Richardson, a member of 
the Committee, promptly volunteered to assemble the various presi- 
dential documents, and his services were eagerly accepted. He spent 
a considerable amount of time at his self-appointed task.*® Having 


of employment, become the owner of the literary aoe a therein. On this 
principle, the people who employ and pay judges are the rightful owners 
of the literary property in the opinions written by them. Hence, the United 
States Government may secure to itself the copyright in the decisions pro- 
nounced in the federal courts. 
Drone admitted that frequently the "Government may lose its exclusive right of 
property by permitting the work to be published without copyright, but he 
reiterated, “. [I]f the government chooses to retain its property, and takes 
the steps ‘required i in the case of every literary composition for its protection, a 
valid copyright may be secured.” 

57 It should be noted, however, that even assuming that the F.T.C. could act 
in this area of nonfeasance and could compel affirmative disclosures, a hiatus 
still exists. For the F.T.C. has jurisdiction only (1) where the activities affect 
interstate commerce and (2) when the public interest is involved. See F.T.C. 
v. Bunte Brothers, Inc., 312 U.S. 349 (i941), F.T.C. v. Klesner, 280 U.S. 19 
(1929). Were a situation to arise where one or both of the above elements was 
not present, the F.T.C. would not have jurisdiction. In such instance, perhaps a 
government copyright might be a possible alternative. 

58 Concurrent Resolution of July 27, 1894, 26 Conc. Rec. 7952 (1894). 

59 30 Conc. Rec. 1031 (1897). 
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completed his collection, but then being confronted by virtue of a 
Senate amendment to the resolution, with the job of making up in- 
dexes for his compilation, Richardson was beginning to think about 
possible remuneration for his services. He had declined monetary 
compensation, and therefore sought to obtain a duplicate set of plates 
from the Government Printing Office. Richardson argued that since 
duplicates of all plates at the Government Printing Office could be 
sold to anyone of the public, as provided for in the Act of January 
12, 1895,** why should he not be given a duplicate set as compensa- 
tion.** When questioned as to whether he thought he could obtain 
copyright in his work when published with such duplicate plates, 


60 Ibid. 
128 Srat. 608 (1895), 44 U.S.C. § 58 (1952). 


62 30 Conc. Rec. 1031 (1897); “Richardson: ‘If the gentleman will look at 
the act . . . known as the printing law, he will find . . . that all plates in the 
Government Printing Office may be sold; that is, duplicates, not the originals. 
The originals remain there, and the Government can always use them when it 
wishes to do so; but duplicate plates may be sold at the cost of the metal that 
enters into them and the composition, and 10 percent added. This is the law.’ 


The debate continued : 


Mr. Brown: ‘Very good. If these plates, or copies thereof, are owned by 
any individual member of this House . . . may he not then copyright the 
work as his private work?’ 
Mr. Richardson: ‘He can not copyright the messages. I want to say to my 
friend if he will get Drane [Drone] on copyrights, he will find .. . that a 
Government publication may be copyrighted . . . where a person puts into it 
certain original matter of his own.’ 
Mr. Brown: ‘Then suppose that those plates become your private prop- 
erty. You can copyright the work and have all the rights under the copy- 
right law to the exclusion of the balance of the world?’ 
Mr. Richardson: ‘No; not as against the Government; and I have never 
sought it. I might seek it as to other persons.’ 
Mr. Evans: ‘Now, have you cut yourself off entirely from the right to copy- 
Sag any edition of this work by dedicating it to the public?’ 

r. Richardson: ‘Possibly that may be so. I do not know... .’. 
Mr. Walker: ‘Even if you put any amount of work of any kind whatever 
into the preparation and compilation of these messages and the public papers, 
and reported that work to ess and it became a public document, of 
course that part of the work could not be copyrighted; but on anything that 
you as a private individual may put into the work after receiving these 
plates you may be entitled to a copyright. You may copyright the plates 
including new matter, but you can not copyright the work unless new matter 
is added in addition to what was reported in Congress. Is that a correct 
statement ?” 
Mr. Richardson: ‘I am not sure... .’ , 
Mr. Richardson: ‘I do not want any copyright as against the Govern- 
ment. . .. The Government has a right to print this book ad libitum, and I 
have no desire . . . to try to prevent the Government from printing it.” _ 
Mr. Richardson: ‘If I get these plates, I am frank to say that it is my in- 
tention to some printing establishment to print the work and give me a 
royalty. - - If Congress sees fit to print other editions of the work from the 
plates in the office any number of times, it can do so, and nobody can 
restrain it and nobody will attempt to restrain it.--I do not say that I 
should not seek a copyright as against other persons who might undertake 
to reproduce my work. I shall do it.’” 
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Richardson replied that he could not, as regards the Government, but 
that he thought he could do so with respect to private individuals. * 
Richardson’s eloquence in the House debate, however erroneous his 
views on copyright law, won the day for shortly thereafter a free set 
of duplicate plates was presented to him. Richardson’s purpose was, 
of course, to use the plates for private publication, and his own 
pecuniary benefit.°* Even before he made any effort to utilize the 
duplicate plates, however, three editions of the Presidential Messages 
were printed by the Government Printing Office. After the printing 
of a few volumes of the first edition Richardson arranged for notice 
of copyright to appear on all subsequent editions, and proceeded to 
claim appropriate copyright protection in connection with the publi- 
cation of the work. A Senate investigating committee whose purpose 
was to review the Richardson affair ** was satisfied that Richardson 
did not seek a copyright as against the Government, and further, that 
he did not claim copyright in any one or more of the collected mes- 
sages, but only in the form of the publication and the illustrations and 
original matter which he had included in the book. Nonetheless, the 
committee insisted that the copyright should never have issued. 


63 See S. Rep; No. 1473, 56th Cong., Ist Sess. (1900). A Senate Committee 
had been appointed to review the Richardson affair; the Committee reported: 
“The .. . law June 4, 1897 carried in it a provision—‘That the Public Printer 
be, and he is hereby authorized and directed to make and deliver to James D. 
Richardson . . . without cost to him, duplicate electrotype plates from which the 
arn of the Messages and Papers of the Presidents is published. .. .’” 

64 ‘, 


65 [bid. 

66 See note 63 supra. 

67 Ibid. Quoting from the report: “The Committee on Printing will not 
undertake to discuss the legal question here involved further than to say that 
the prohibition contained in the Printing Act was intended to cover every publi- 
cation authorized by Congress in all possible forms, and in view of the debate 
which occurred at the time, it is clear to the committee that Congress intended 
to prevent precisely what has happened—the copyrighting of this i book. 

“Your committee thinks that copyright should not have issued in behalf of the 
Messages, and that the law as it stands is sufficient to deny copyright to any and 
every work once issued as a Government publication. If the services of any 
author or compiler employed by the Government require to be compensated, 
payment should be made in money frankly and properly appropriated for that 
purpose, and the resulting book or other publication in whole and as to any part 
should be always at the free use of the people, and this, without doubt, was 


what Congress intended. 
* * * 


“It must be assumed that Congress felt itself to be in Mr. Richardson’s debt 
and undertook to discharge what it regarded as a public obligation in this way. 
It made a mistake. If anything more than a gracious public acknowledgment 
of the value of his work was due to Mr. Richardson, it should have been paid 
in money duly appropriated for the purpose. The Committee saw no need for 
new legislation to prevent such a situation occurring in the future: ‘Congress 
has it in its own power to avoid a repetition of the false representations of 
which it has been a victim by not again placing Government plates at the dispo- 
sition of private persons.’ ” 

Conc. Rec. of 1893 for interesting debate on the 1895 statute. 
3 
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It should be noted that Richardson’s use of the duplicate plates 
was enabling him to obtain ample compensation for his services, At 
the time of the Senate Report, Richardson who had sold the plates 
to a publisher with a promised royalty of seventy-five cents for each 
book sold had earned $11,320.50.* 

While the Senate Report of 1900 clearly showed the impropriety in 
permitting an individual to obtain a copyright on a government publi- 
cation, nothing was done with respect to the Richardson publications. 
During 1901 and 1902 many unofficial volumes of the presidential 
messages were distributed by private publishers, which led the public 
to believe that these were official publications.*® One art company 
sent out certificates to various persons which purported to entitle 
them to an option on one copy of the volume of presidential mes- 
sages."° Desiring to put an end to such transactions, the House of 
Representatives passed a resolution in 1903 to authorize a committee 
to investigate and report the facts to the House and to submit some 
plan to prevent this deception of the public."* Such a committee was 
appointed, and the result was the recommendation of passage of a 
bill the purpose of which was to prevent the misuse of the copyright 
privilege.*? It provided for a fine, imprisonment, or both, for anyone 
who attempted to copyright a government publication, or falsely 
advertised a private publication as emanating from the Government. 
Undoubtedly these punitive provisions would have been most effective 
in deterring private individuals from copyrighting government publi- 
cations. Unfortunately, they had been absent from the Printing Act 
of 1895 which specifically prohibited copyrighting government pub- 
lications, without the salubrious criminal sanctions incorporated in the 
later act. 

GOVERNMENT PUBLICATION DEFINED 


While the Richardson affair was largely responsible for the pro- 
vision in the Printing Act of 1895 prohibiting any copyright in a 
government publication, the question as to what was meant by a 
government publication remains unanswered to the present day. 

Thus, while section 8 of the Copyright Law of 1947 is concerned 
primarily with government publications, there is no definition of 
a government publication in the statute. To ascertain the precise 
scope of section 8, the specific area covered by the term must be 
determined. The obvious definition, that which is published by the 


68 [bid. 

69 See H. R. Res. 373, 57th Cong., 2d Sess. (1903). 

70 bid. 

71 [bid. 

72 See H.R. Rep. No. 3892, 57th Cong., 2d Sess. (1903). 
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Government, is not overly helpful when dealing with the specific and 
rather complex fact situations which have arisen and continue to arise. 


Proposed Definitions 


Howell has indicated that while there is no case which comprehen- 
sively defines a government publication, such term would include all 
official documents and reports published at government expense, as 
well as the various registers, bulletins and information circulars issued 
by the various government agencies."* The Checklist of United States 
Public Documents, while not an official source, has given a more com- 
prehensive definition as follows: 


Any publication printed at Government expense or published by 
authority of Congress or any Government Publishing Office, or 
of which an edition has been bought by Congress or any Govern- 
ment office for division among members of Congress or distribu- 
tion to Government officials or the public, shall be considered a 
public document."* 


There have been many members of Congress who felt that the 
definition of a government publication was of sufficient importance 
to be incorporated into law. Accordingly, a number of printing bills 
which were introduced in the House from 1913 to 1919 included a 
definition of the term.** Unfortunately, none of these proposed print- 
ing bills was ever passed. They are helpful, however, in showing the 
congressional intent with respect to a definition of a government pub- 
lication."* While being printed by the Government Printing Office 


73 HowELL, THE Copyricut Law 45 (3d ed. 1952). 

74 CHECKLIST OF Unitep States Pustic DocumEN’ts 1789-1909, vii (3d ed., 
1911). The legislative history as to what was meant by a public document is 
reviewed herein. 

7™ See H.R. Rep. No. 6539, 63d Cong., Ist Sess. § 44 (1913): 

“The term ‘Government publication’ as used in this Act shall be held to 
mean and include all publications printed at Government expense or pub- 
lished or distributed by authority of Congress. No publication or [matter] 
dew at Government expense, nor any portion thereof, shall be copy- 
righted.” 

For other similar bills see S. 5340, 63d eg 2d Sess. $44 (1914); H.R 
15902, 7 Cong., 2d Sess. § 44 (1914) ; R. 323, 64th Cong., Ist Sess., § 44 
(1915) ; 1107, = Cong., Ist Sess. $22 (1915) ; S. 1107, 64th Cong., 1st 
Sess. be (1915) ; H. R. 8664, 64th Cong., Ist Sess. :o (1916) ; S. 7795, 64th 
Cong., 2d Sess. § is (1917) ; H. R. 8362, 66th Cong., Ist Sess. 31 (1919). 

76 Of interest is S.Rep. No. 438, 63d Cong., 2d Sess. (1914). In reporting on 
Ss. 5340, supra, the committee states: 

. [T]he definition here used is similar to that which has been adopted by 

te ‘superintendent of documents for many years in his work of classifying 
Government publications. -- A new provision . . . requires the imprint of the 
Government Printing Office on every publication printed by that office. . 
The use of the Government Printing Office imprint by private printers is 
forbidden under penalty of $1000. The purpose ... . is to safeguard the 
franking privilege by making it self-evident, through the use of the. . . . 
imprint, whether the publication was printed by the Government.” 
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was a conveniently simple criterion upon which to base the definition 
of a government publication, it was not a satisfactory one with the 
advent of “processed” articles: i.e., “Publications which are repro- 
duced by duplicating processes other than ordinary printing, such as 
mimeograph, multigraph, planograph, rotaprint, multilith, etc.” ™ 
The Superintendent of Documents has indicated that such processed 
material, when emanating from the Government, will be considered 
to be a government publication, just as those publications printed 
by the Government Printing Office.”* 


It should again be emphasized, however, that all government publi- 
cations are not limited to simple writings by a particular department. 
Consider, for example, the Federal Deposit Insurance Corporation 


77 MonTHLy CATALOGUE oF THE UNITED States Pusitic DocuMENTs, Janu- 
ary-December 1936, 3 (1936-37). 

78 Ibid. There have been several decisions on the question of printing and 
whether a work was a government publication only when printed at the Gov- 
ernment Printing Office. In American Lithographic Co. v. United States, 57 
Ct. Cl. 340 (1922) the Government had accepted the plaintiff’s bid for the pro- 
duction of ,000 lithographic copies of a poster. Shortly after these posters 
were delivered, the Government claimed that they were inaccurate and requested 
another 500,000, corrected. The plaintiff supplied the second 500,000, but the 
Government refused payment, one of its defenses being that under section 3786 
of the Revised Statutes, 40 Srat. 1270 (1919), all printing and lithographing 
done for the Government had to be done at the Government Printing Office. 
The court, in holding for the plaintiff, disposed of the government’s contention 
by stating that the Liberty Loan Act, Strat. 35, (1917), provided for 
the allocation of funds from the Treasury for financing payment of such con- 
tracts, and that such financing came within a well defined exception of the Re- 
vised Statutes. The American Lithograph case was relied upon in Columbia 
Planograph Co., Inc. v. United States, 90 Ct. Cl. 457 (1940) where, in a similar 
fact situation the court held that the government’s defense that a contract which 
it had entered into was illegal under section 3786 of the Revised Statutes was 
without merit. There also have been a number of decisions of the Comptroller 
General construing the Printing Act of 1919. See 3 Comp. Gen. 169 (1924) ; 3 
Comp. Gen. 491 (1924). It has been decided that reprints of published articles 
of the National Bureau of Standards which show the results of research work 
may not be classed as “press clippings” and purchased as such, but may be 
obtained only as printing from the Government Printing Office under the appro- 
priation of the Department of Commerce, 3 Comp. Gen. 645 (1924); that the 
various processes of producing “prints or cuts” for loan to newspapers for use 
in illustrating articles to be published in connection with the work of a depart- 
ment, while relating to the art of printing, do not constitute printing within the 
meaning of the act which requires that all printing be done at the Government 
Printing Office, and that such prints or cuts may be procured elsewhere by con- 
tract entered into in accordance with law, 6 Comp. Gen. 665 (1927); that the 
production of duplications by photolithographic or similar processes of hand 
drawings showing construction details of a dam with no binding, sewing or 
trimming operation for use in the current operations of the Corps of Engineers 
involves duplicating rather than printing and binding and that the copies so pro- 
duced do not come within the definition of printing of the Printing Act of 1919, 
19 Comp. Gen. 374 (1940); and that the revision of galley proofs incident to 
the printing of manuscripts is an inherent part of the process of printing and 
constitutes printing within contemplation of the Printing Act of 1919, so that, 
there being no exemption granted by the Joint Committee on Printing, funds 
appropriated for printing and binding may not be used for the payment of alter- 
ation charges by commercial firms in connection with the revision of galley 
proofs, 19 Comp. Gen. 374 (1940). 
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(F.D.1.C.), the Reconstruction Finance Corporation (R.F.C.), the 


Commodity Credit Corporation (C.C.C.), and other government cor- 
porations. 


Case Law Defining Government Publications 


Unfortunately, there have been no cases construing section 8 of the 
Copyright Law as to the definition of a government publication. In- 
deed, there have been very few cases at all which dealt with the ques- 
tion, but the few that exist help shed some light on this area, 

As has been stated, the basic philosophy behind the prohibition of 
copyright in government publication is that such publication is 
considered part of the public domain and for the benefit of the 
public."* However, a compilation of governmental material may be 
copyrighted. Thus, in Hanson v. Jaccard Jewelry Co.®° the court 
held that such a compilation was the proper subject for copyright 
on the grounds that such publications require considerable labor and 
skill in their preparation.** On the other hand, a bulletin entitled 
Peace Day—Suggestions and Material for its Observance in the 
Schools, issued by the United States Bureau of Education, and pre- 
pared by the secretary of the American School Peace League at the 
request of the Bureau of Education, in which there was no reservation 
of copyright by the compiler, was held to be a public document.** 
The compiler’s attempt to produce a “word redress of the substance” 
could not take it from the public under the guise of a copyright claim.** 

The question of copyright in judicial decisions has arisen in several 
instances. It has been held that the opinions of both the federal and 
state courts cannot be copyrighted ** although the editorial work of 
the reporter may be the subject of copyright.** Similarly, statutes 
(either state or federal) cannot be copyrighted.** 


79 Batt, Law or Copyricut AND LiTeRARY Property 69 (Ist ed. 1944). 

80 32 Fed. 202 (C.C.E.D. Mo. 1887). 

81 See also Drone, PROPERTY IN INTELLECTUAL Propuctions 152-154 (1st ed. 
) 


82 DuPuy v. Post Telegram Co., 210 Fed. 883 (3d Cir. 1914). 

88 Ibid. 

84 Wheaton v. Peters, 34 U.S. (8 Pet.) 591 (1834); Banks v. Manchester, 
128 U.S. 244 (1888). 

85 Callaghan v. Myers, 128 U.S. 617 (1888). 

86 Howell v. Miller, 91 Fed. 129 (6th Cir. 1898). See also Drone, Property 
IN INTELLECTUAL Propuctions 161 (1st ed. 1879). 

The reasons, as set forth by Drone: 


“It is obvious that the copyright in an opinion written or delivered by a 
judge cannot be acquired by a reporter or the first publisher on the ground 
of authorship, for the reason that he is not the author. It is not less clear 
that the judge who pronounces the decision is not entitled to the copyright 
therein, because he is not the owner of the property. Hence, neither the 


judge nor the reporter will be entitled to copyright. except by derivative 
title.” 
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Ball has emphasized the difference between a public and a private 
document, pointing out that General Pershing’s official report to the 
Secretary of War giving an account of the American Army in France 
was held to be an official document of the United States Government.** 
As such, anyone was free to print or publish it. Yet a book containing 
the official report, further illustrated with drawings or pictures from 
the public domain, could be copyrighted provided that it was a new 
work in the sense that the selection of pictures represented original 
labor sufficient to entitle the compiler to such protection.** Of course, 
any other person could do the same thing provided that his compila- 
tion contained a different set of drawings.*® The basic criterion in 
this type of situation is originality. While a mere copy of a work 
in the public domain (as a government publication) would not support 
a copyright, a distinguishable variation of the work might be a valid 
subject of copyright.” 

A consideration of these few cases concerned with the question of 
determining what is a government publication shows that they are 
primarily concerned with the specific area of written works and 
are generally limited to a consideration of compilations and the like. 
The broader and more recent problems with respect to government 
corporations, band concerts, charts, etc., raised previously have not 
been considered. 


GOVERNMENT EMPLOYEES AND COPYRIGHT PROTECTION 


Not only are there considerable difficulties in determining precisely 
what is meant by a publication by the Government, but also problems 
arise in determining whether or not a person is entitled to copyright 
protection if he prepares a work while in the employ of the Govern- 


Wet, AMERICAN CopyricHt Law 246 (1917), in arguing that no state official 
may obtain copyright in a state publication (judicial decision) states: 


“|. . [I]t may be questioned . . . whether any copyright may be obtained by 
the State, or State officer in any State . . . publication . . . since a republic 
can only rest upon a firm basis if its citizens are afforded as untrammelled 
a means as possible of knowing its affairs and doings and communicating 
that knowledge to others, and since works composed by public officers in 
their official capacity, belong to the people whom they represent and who 
pay them for their services in making such compositions.” 

87 Batt, Law or CopyriGHt AND LITERARY Property 70 (lst ed. 1944). 

88 [bid. 

89 See Eggers v. Sun Sales Corp., 263 Fed. 373 (2d Cir. 1920). Similarly, a 
list of names, addresses, etc., copied from applications for registration of motor 
vehicles, filed in the office of the state commissioner of motor vehicles, was held 
to be a valid subject of copyright. New Jersey Motor List Co. v. Barton Busi- 
ness Service, 57 F.2d 353 (D.N.J. 1931). 


1927) Gerlach-Barklow Co. v. Morris & Bendien, Inc., 23 F.2d 159 (2d Cir. 
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ment. One of the earliest cases concerned with the rights of a Gov- 
ernment employee was that of Heine v. Appleton.“ The plaintiff, an 
artist, was employed by the Government as a master’s mate and 
accompanied an expedition to Japan. He signed shipping articles 
and received pay in the capacity of master’s mate, with the distinct 
understanding that all sketches and drawings he might make were 
to be the exclusive property of the Government. When the plaintiff 
returned, such sketches and drawings as he had made were, with his 
consent, incorporated in a report of the expedition made to the Navy 
Department. Congress ordered a large number of copies of the report. 
Subsequently, the plaintiff tried to obtain a copyright in certain of 
the prints and engravings which had been incorporated in the report. 
The court held that the plaintiff was not entitled to copyright, pointing 
out that the sketches were made for the Government and to be at its 
disposal. Subsequent publication for the benefit of the public amounted 
to a dedication by the Government to the public. In an opinion by 
the Attorney General,® in a similar fact situation where an artist who 
was employed by the Government to engrave a chart prepared by an 
officer of the Army attempted to obtain a copyright on the engraved 
plates, a like result was reached.®* 

Perhaps the definitive statement characterizing the rights of the 
government employee was given by the Comptroller General in an 
opinion in 1927 ** which held that the purchase of reprints of maga- 
zine articles prepared by government employees in their official ca- 
pacity was a procurement of printing of official matter in contravention 
of the Printing Act of 1919. The distinction was drawn between 
writings that were not official: that is, were not prepared at the direc- 
tion of the official superiors of the author or as part of his official 
duties so that the Government would have no control over or pro- 
prietary interest in the matter; and writings that were official: that 
is, were prepared as part of the official duties of the employee. In 
the latter instance, the printing of such material by a private publisher 


9111 Fed. Cas. 1031, No. 6,324 (S.D.N.Y. 1857). 
927 Ops. Att’y Gen. 656, (1856). 
93 The Attorney General stated: 


“The Government may . . . by injunction, prevent Siebert (the artist) from 
appropriating to himself their chart; to which he has no more rightful claim 
of copyright than any of his journeymen. The printer, who is hired to print 
any of the works of Irving, Prescott, or Bancroft, might, with as much sense 
and reason, claim a copyright in them against the author, as Siebert can 
set up such a claim here against the United States. * * * [T]hat (the 

rt) ... was prepared at the public expense for the free use of the people 
of the United States.” Jd. at 656-57. 


947 Comp. Gen. 221 (1927). 
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did not take away its official character.°* This opinion has been relied 
upon in subsequent opinions of the Comptroller General.** 

One of the leading cases is Sherrill v. Grieves.*" In this case an 
army officer prepared a pamphlet on military topography at the re- 
quest of the Army Service School in which he was an instructor. 
The pamphlet was prepared during the officer’s leisure time, and was 
first printed at government expense by the military authorities at the 
school, the consent of the author having been obtained. It was argued 
that the publication by the Government resulted in an abandonment 
of any right of copyright to the public. The court did not look with 
favor upon such a proposition, stating: 


This contention is in substance that by entering the employment 
of the Government a person sells all his energies physical and 
mental to the Government if they relate to any subject matter 
dealt with by him in performing his duties. If that be so, then 
neither the plaintiff nor the defendant Grieves had the right to 
copyright their books; nor had . . . any of the officers who have 
written on military matters such right. The fact is that officers 
do write such books which are copyrighted . . . with the ap- 
proval of the military establishment. . . .** 


The Sherrill case would appear to be a helpful guide for the Copyright 
Office in certain situations where the registration of a particular work 
for copyright might be disputed. Thus, when a reserve officer who is 


a chemist writes a training manual on chemical warfare, on his own 
time, at the request of the Army, and the manual is published by the 
Government Printing Office with notice of copyright, in light of 
the Sherrill case it would seem that such work is the proper subject 


®5 In more detail, the opinion states : 


“Government employees are not generally prohibited from writing and pub- 
lishing articles as private individuals, and there is a recognized practice of 
Government scientists and experts writing for publication on subjects per- 
taining to the particular work on which they are employed. The writing 
may be, in form, anything from short newspaper or magazine articles to 
complete textbooks or works of reference, and while the writings may be 
given more credence by reason of the official Positions of their authors they 
are not official publication. . Procuring copies of official matter is essen- 
tially a printing proposition ‘and the purchase of reprints of such matter from 
a private publisher is in violation of the statute, irrespective of the fact that 
they may be procured at less cost due to the circumstance that such pub- 
lisher has for his own purposes prepared plates from which to do the print- 
ing.” Id. at 223-24. 

96 See, ¢.g., 22 Comp. Gen. 715 (1943) advising that copies of a pamphlet 
could be procured for official use by the Administrative Office of the United 
States Courts and the cost charged to an appropriation available for the pur- 
chase of law books rather than a printing and binding appropriation provided 
the pamphlet was prepared in the private capacity of the government employee 
with the permission of the agency under which he was serving at the time of 
the publication. 

9757 Wash. Law Rep. 286 (1929). 

98 Td. at 290. 
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for registration at the Copyright Office, despite the fact that its initial 
publication is by the Government Printing Office. 

The most recent case concerning the rights of a government em- 
ployee and copyright of a government publication appears to be that 
of Sawyer v. Crowell Publishing Co.** Here the court held that the 
mere fact that copyright and credit notices appeared on copies of maps 
printed by the United States Geological Survey, the printing having 
been done by permission of the copyright holder at the request of a 
Commission created by Congress, did not establish the copyright 
holder’s property rights in the maps. The court decided that what- 
ever property rights there were belonged to the Government in whose 
service the copyright holder was employed at the time, and based 
this decision on prior cases holding that when an employee creates 
something in connection with his duties under his employment, the 
product is the property of the employer. 

These cases are encouraging in that the criterion by which the 
rights of Government employees shall be determined is rather clearly 
set forth. 

CoNCLUSIONS 


From the preceding discussion, it seems clear that the present copy- 
right law is in need of revision in order to cope with the many complex 
problem areas that exist. Perhaps the most basic need for remedial 
legislation is in that area dealing with the right of the copyright 
proprietor to sue for infringment. The archaic prohibition of suits 
against the Government in cases of copyright infringement seems most 
unreasonable, particularly when patent holders are permitted to bring 
such a suit for patent infringement. The doctrine of sovereign im- 
munity ** upon which this prohibition rests has undoubtedly served 


9946 F. Supp. 471 (S.D.N.Y. 1942). 

100 See Brown v. Mollé Co., 20 F. Supp. 135 (S.D.N.Y. 1937) ; United States 
os Co. v. United States Ozone Co. of America, 62 F.2d 881, 887 (7th Cir. 
1 \ 

101 See Kawananakoa v. Polyblank, 205 U.S. 349, 353 (1907). Holmes enun- 
ciated the doctrine thus: “A sovereign is exempt from suit, not because of any 
formal conception or obsolete theory, but on the logical and practical ground that 
there can be no legal right as against the authority that makes the law on which 
the right depends.” 

See also The Western Maid, 257 U.S. 419, 423 (1922). Holmes stated: 
“The United States has not consented to be sued for torts, and therefore it 
cannot be said that in a legal sense the United States has been guilty of a 
tort. For a tort is a tort in a legal sense only because the law has made 
it so.” 

Holmes has been often criticized for these statements, perhaps justifiably. - The 
internal contradiction is inherent for once the United States consents, it is no 
longer i immune from suit. A right is created, and this right is enforceable . 
against the authority that creates the law on which the right 
Pucu, Historica APPROACH To THE DoctTRINE OF SOVEREIGN IMMUNITY, 13 
La. L. Rev. 476, 492 (1953). 
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a useful function in the past.*°? But the reasons for the use of the 
doctrine are not persuasive when viewed in the context of our present- 
day society. Thus, Pugh,’ in a recent article, states: 


Today the government is nothing so much as a giant public 
service corporation, and there is no valid reason why citizens 
dealing with this colossus should do so at their peril, with no 
right to seek justice from their courts. 
. . . [C]orrective legislation is needed—legislation which would 
combine and integrate our present law, and eliminate the quirks 
and injustices that must characterize a hodge-podge, sporadic 
legislative process. Pending such legislation, the courts should 
by interpretation give the widest possible effect to statutes waiv- 
ing sovereign immunity in various fields. 
Certainly the importance of correcting the abuses which may result 
from this inequity in the copyright and patent fields is of considerable 
importance. Yet other problem areas should not be overlooked. 
Thus, what recourse is available to the Government when a govern- 
ment publication is pirated and sold by a private publisher? Does the 
F.T.C. have inherent jurisdiction to compel affirmative disclosure? Or, 
is a Government copyright desirable? Finally, the problem of ade- 
quately defining a government publication is, unfortunately, still very 
much with us. The unofficial definition advanced by the Superinten- 
dent of Documents is not overly helpful when concerned with 
questions involving Government Corporations, such as the F.O.A., the 
F.D.1.C., and the like. Moreover, maps, sculptures, musical composi- 
tions, etc., are obviously not covered by such definition. 

It is fortunate, indeed, that the present copyright law is under 
study with plans for considerable revision. It is to be hoped that the 
committee undertaking this study will appreciate the importance of 
the problems relating to government publications. Now is the time 
for informed action to clarify this confused area of copyright law. 


Maurice B. STIEFEL. 


PRESIDENTIAL INABILITY: THE PROBLEM AND 
A RECOMMENDATION 


On September 24, 1955 the President of the United States was 
stricken with a coronary thrombosis. For several weeks thereafter 


102 See United States v. Shaw, 309 U.S. 495, 501 (1940). The court, in dis- 
cussing the historical background for the doctrine, stated: 
“The reasons for this immunity are imbedded in our legal philosophy. They 
partake somewhat of dignity and decorum, somewhat of practical adminis- 
tration, somewhat of the political desirability of an impregnable legal citadel 
where government as distinct from its functionaries may operate undis- 
turbed by the demands of litigants.” 
108 Historical Approach to the Doctrine of Sovereign Immunity, 13 La. L. 
Rev. 476, 494 (1953). 
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he was shielded from the effort of exercising presidential powers and 
took no part in important governmental matters.1_ While he was thus 
disabled, however, final power to make many top-level policy deci- 
sions * and authority to act in the event of certain emergencies * con- 
tinued to rest solely in his hands.* Fortunately no vital decisions 
were urgently required of the President at this time.® Nevertheless, 
the President’s illness immediately caused a crisis in the Government 
which subsided only because the President’s disability proved to be 
temporary and he was able gradually to resume his duties.* This 
crisis pointed up a problem which has perplexed constitutional author- 
ities for years, namely, what action should be taken if a President’s 
disability continues? 

The Constitution provides an incomplete answer. The applicable 
provision reads: “In Case of ... [The President’s] Inability to 
discharge the Powers and Duties of the said Office, the Same shall 
devolve on the Vice President.”* But any action by a Vice Presi- 
dent under this provision necessarily depends upon a preliminary 
determination of three basic questions which have never been re- 
solved: (1) what constitutes legal “Inability” of the President, (2) 
who may determine the existence of such inability, and (3) what 
ensues when the inability is removed? The problem of presidential 
inability was first raised when John Dickinson asked on the floor of 
the Constitutional Convention, “What is the extent of the term ‘disa- 
bility’ and who is to be the judge of it?”* His query went unan- 
swered, however, and the records of the Convention contain no fur- 


1 Although his doctors had prescribed two weeks of complete rest, the Presi- 
dent did sign two routine State Department papers six days after his attack. 
N.Y. Times Oct. 1, 1955, p. 1, col. 4. 

2 Top-level decisions were then pending on disarmament policy, budgetary 
problems, military force levels, certain politico-strategic questions, withdrawal 
of troops from Korea, future military policy toward Formosa and reduction of 
forces in Japan. N.Y. Times, Sept. 27, 1955, p. 28, cols. 1-6. 

3 Among the President’s emergency powers of special present-day importance 
is the authority to order use of U.S. troops in Formosa. 

4 Congress was not in session at this time and no problems arose with respect 
to exercise of the presidential veto power. 

5 James C. Hagerty, the President’s press secretary, stated that a week-end 
review by the White House had disclosed “nothing that —e immediate 
Presidential action.” N.Y. Times, Sept. 27, 1955, p. 21, cols. 6-7. 

6 James Hagerty immediately asked the Attorney General’s office “for an 
opinion on any action that might be necessary at any time for delegation of 
powers.” Vice President Nixon concurred in the necessity for such an opinion 
“to clarify the many legal problems involved.” Three days after the President’s 
attack, however, Attorney General Brownell announced, after a luncheon con- 
ference with Messrs. Nixon, Adams, Rogers, and Humphrey, that in view of 
the encouraging news from Denver he doubted whether a legal opinion would 
be “necessary.” N.Y. Times, Oct. 2, 1955, § 4, p. El, cols. 3-4. Ultimately no 
opinion was forthcoming. 

7U.S. Const. art. II, § 1, cl. 6. 

82 FARRAND, THE RECORDS OF THE FEDERAL CONVENTION OF 1787 427 (1911). 
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ther mention of the matter. In the 169 years since the adoption of 
the Constitution two instances of presidential disability have oc- 
curred.® Nevertheless, the problem posed by John Dickinson still 
remains unsettled. 

This article will examine the basis and validity of the precedents 
established under the succession clause and will review the court 
decisions dealing with inability of a chief executive. It will then 
analyze the considerations bearing on the choice of an appropriate 
body to determine presidential inability and the action required for 
vesting authority to make such a determination. The conclusion sets 
forth the authors’ recommendations. 


THE SUCCESSION CLAUSE—STATUS OF THE VICE PRESIDENT 


The succession clause of the Constitution in effect provides for two 
contingencies: vacancy and inability. A vacancy may occur by re- 
moval, death, or resignation of the President.’ In the seven cases of 
vacancy that have occurred to date, all resulting from death of the 
President, the Vice President took the presidential oath and was gen- 
erally recognized as President of the United States.** Since the Con- 
stitution does not distinguish between the contingencies of vacancy 


® President Garfield was shot by an assassin on July 2, 1881 and was in a 
coma for much of the eighty day period preceding his death. During that time 
he performed only one official act: the signing of an extradition paper. Howe, 
Cuester A. ArtHuR 152 (1934). 

President Wilson suffered a paralytic stroke on September 26, 1919. Twenty- 
eight bills became law during a special session of Congress without his signa- 
ture in the required ten days after their receipt at the White House. Not until 
April 13, 1920 was he able to attend a cabinet meeting. Rogers, Presidential 
Inability, 2 Review 481-82 yet ; Rogers, American Government & Politics, 
14 Am. Pol. Sci. Rev. 87-88 (1920). 


10 Art. II, sec. 1, cl. 6 reads: “In Case of the Removal of the President from 
Office, or of his Death, Resignation, or Inability to discharge the Powers and 
Duties of the said Office, the Same shall devolve on the Vice President, and the 
Congress may by Law provide for the Case of Removal, Death, Resignation 
or Inability, both of the President and Vice President, declaring what officer 
shall then act as President, and such Officer shall act accordingly, until the 
Disability be removed, or a President shall be elected.” 


11 This practice was instituted when Vice President John Tyler had himself 
sworn in as President upon the death of President Harrison in 1841. Although 
he apparently had the backing of Secretary of State Daniel Webster in so doing, 
most authorities at the time protested that Tyler remained Vice President while 
“acting as President.” See RutH Sitva, PresmpENTIAL Succession 14-23 
(1951). Senator John C. Calhoun pointed out that the question was largely 
academic since the instant case was one of complete vacancy, and the two 
houses of Congress finally voted to recognize Tyler as President. Conc. GLose, 
27th Cong., Ist Sess., 4-5 (1841). Since that time six Vice Presidents—Fill- 
more, Johnson, Arthur, Roosevelt, Coolidge and Truman—have taken the 
presidential oath when the President died. It would seem, however, that no 
inference may validly be drawn from the fact that a succeeding Vice President 
takes the presidential oath since it merely requires him to “faithfully -—. 
the Office of President of the United States,” U.S. Const. art. II, § 1, cl. 8 
vow equally appropriate for an acting President as for a de jure President. 





EDITORIAL NOTES 451 


and inability,** it has been presumed that this practice would be fol- 
lowed in cases of inability, and that a Vice President who acted for 
a disabled President would thereby displace him and become Presi- 
dent himself.** 

In view of this presumption, the origin and validity of the prac- 
tice established upon succession due to death of a President must be 
examined. If the Vice President always becomes a de jure President 
under the succession clause, then in cases of inability either there 
would be two Presidents during the elected President’s inability or 
else the elected President would have to be removed from office. The 
former possibility would not only violate a fundamental precept of 
the Constitution ** but could eventually lead to a struggle for power 
between the two Presidents. The latter possibility is also anomalous 
to the Constitution, which provides for removal of the President only 
by impeachment.*® If, however, the Vice President becomes an act- 
ing President—that is, he remains Vice President while acquiring 
temporarily the right to exercise presidential powers and duties— 
these problems do not arise. 

The root of the trouble lies in a grammatical ambiguity in the suc- 
cession clause which leaves the antecedent of the words “the Same” in 
doubt.** Was it the office itself or only the powers and duties of the 
office which were intended to devolve on the Vice President in cases 


of vacancy or inability? The intent of the framers is clear, and is 
plainly ascertainable from the records of the Constitutional Conven- 
tion showing the evolution of the succession clause to its final form. 

The first draft of the Constitution, submitted by the Committee 
of Detail on August 6, 1787, called for the President of the Senate *” 


12 The succession clause calls for the same result in case of removal, death, 
resignation or inability of a President. See note 10 supra. 

13 All seven members of Garfield’s cabinet were agreed on the desirability 
of having Vice President Arthur act as President during Garfield’s inability, 
but four of the seven thought that Arthur’s exercise of presidential power would 
be equivalent to Garfield’s abdication. N.Y. Times, Sept. 4, 1881, p. 1, col. 2; 
N.Y. Herald, Sept. 4, 1881, p. 8, col. 2. 

When Secretary of State Lansing suggested that Vice President Marshall 
should be empowered to act for the ailing President Wilson, both Wilson and 
Joseph Tumulty, his secretary, considered this a disloyal attempt to oust Wilson 
‘say Presidency. Tumu.ty, Wooprow Witson as I Knew Hm 

14 The proposition that “The executive power of the U-— S—— shall be 
vested in a single person” was agreed to by the members of the Constitutional 
Convention nem. con.. 2 FARRAND, op. cit. supra at 401. 

15 U.S. Const. art. II, § 4: “The President . . . shall be removed from Office 
on Impeachment for, and Conviction of, Treason, Bribery, or other high Crimes 
and Misdemeanors.” 

16 See note 10 supra. 

17 This draft did not provide for a Vice President of the United States, such 
office not having been contemplated by the Convention at this time. 2 FARRanp, 
op. cit. supra at 185-86. 
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to exercise executive power in the event of certain specified contin- 
gencies. Art. X, sec. 2 of this draft provided: 


In case of his [the President’s] removal as aforesaid, death, 
resignation, or disability to discharge the powers and duties of 
his office, the President of the Senate shall exercise those powers 
and duties, until another President of the United States be 
chosen, or until the disability of the President be removed.*® 


When a Vice Presidency was later proposed by the Committee of 
Eleven, which had been formed to consider particularly troublesome 
problems, the Vice President was substituted as the President’s suc- 
cessor. The draft submitted by this Committee retained substantially 
the same wording, however, endowing the Vice President with the 
same status, upon succession, as the President of the Senate had under 
the original draft, i.e., he was to act as President only until another 
President could be chosen or the inability of the President was re- 
moved.’® In order to provide for executive succession following the 
Vice President, a provision was added later to a different section.*° 
In the final revision of the Constitution by the Committee on Style ** 
these two provisions were combined into a separate clause,?* which in 
substance became the “succession clause” of the present Constitution. 
In its revision the Committee on Style merely changed the phrase 
“the vice president shall exercise those powers and duties” to “the 


same shall devolve upon the vice president” ** in order to avoid 


18 Jd. at 186. [Emphasis and clarification added.] The Committee apparently 
followed a similar provision in the Pinckney plan, only one of the four proposed 
Constitutional plans originally presented to the Convention which dealt with the 
question of executive succession. Art. 8 of that plan provided: “In case of his 
removal death resignation or disability The President of the Senate er 
exercise the duties of his office until another President be chosen. . . .” 

600. [Emphasis added.] 

19 Art. X, sec. 2 of this draft provided “. . . and in case of his removal as 
aforesaid, death, absence, resignation or inability to discharge the noes or 
duties of his office the Vice President shall exercise those powers and duties 
until another President be chosen, or until the inability of the President be 
removed.” 2 Id. 495. [Emphasis added]. 

20 Art. X, sec. 1 reads in part: “The Legislature may declare by law what 
officer of the United States shall act as President in case of the death, resigna- 
tion, or disability of the President and Vice President; and such Officer shall 
act scene until such disability be removed, or a President shall be elected.” 
Id. at 3 

21 This Committee had no authority to make substantive changes but was 
empowered only to “revise the stile of and arrange the articles which had been 
agreed to by the House.” Jd. at 553. 

22 Art. II, sec. 1: “In case of the removal of the president from office, or of 
his death, resignation, or inability to discharge the powers and duties of the 
said office, the same shall devolve on the vice-president, and the Congress may 
by law provide for the case of removal, death, resignation or inability, both of 
the president and vice-president, declaring what officer shall then act as presi- 
dent, and such officer shall act accordingly, until the disability be removed, or 
the period for choosing another president arrive.” Id. at 598-99. [The italicized 
words were later or to read “or a President shall be elected.” Jd. at 626.] 

23 See notes 19 and 22 
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repetition of the words “powers and duties.” ** This change cannot 
be construed as indicative of an intent to alter the substantive effect 
of the original phrase.*® It is therefore clear from these successive 
drafts of the Constitution that in the event of either vacancy or in- 
ability, the intent of the framers was that the Vice President, or other 
successor, should merely act as President until the vacancy be filled 
or the disability be removed. 

Further evidence to this effect is found in the Constitution itself. 
Article II specifies that the President and Vice President shall hold 
their respective offices for a term of four years. Compliance with this 
provision is not possible if a Vice President becomes President when 
he fills an unexpired presidential term. Also the Twelfth Amendment 
provides that in case of failure of the House of Representatives to 
choose a President when the right of choice devolves upon them, “then 
the Vice President shall act as President, as in the case of the death 
or other constitutional disability of the President.” ** 

Other extrinsic evidence is available to show that the framers of 
the Constitution did not intend that a Vice President should become 
President upon succession. Such a conviction not only is implicit in 
many of the debates in the Constitutional Convention but is further 
illustrated by the careful avoidance, by delegates to the later ratifying 
conventions, of the use of any words indicating a permanent acces- 
sion.2* The same distinguishing language was used by Hamilton in 
THE FEDERALIST when discussing the purpose of the Vice Presi- 
dency.?® 

Although a Vice President who succeeds a President upon the 
latter’s death is now generally recognized as President de jure, this 
usage raises questions more theoretical than practical in nature where 
succession takes place due to a vacancy in office. It is only in regard 
to its applicability in the inability situation that this practice creates 
important problems. If this usage is now recognized as having been 
initially incorrect, however, then clearly there would be no need or 


24 See note 19 supra. 


25 As noted above, the Committee on Style had no authority to make substan- 
tive changes. See note 21 supra. 


26 U.S. Const. art. II, § 1, cl. 1: “He [the President] shall hold his Office 
during the Term of four Years, and, together with the Vice President, chosen 
for the same Term, be elected, as follows. . . 


27 This amendment was ratified in 1804, only seventeen years after the adop- 
tion of the Constitution. 


28 See Siva, op. cit. supra note 11, 10-13 for a detailed analysis. 


29 Hamilton said, “the Vice-President may occasionally become a substitute 
for the President” and that under certain circumstances he may be. impowered 
“to exercise the authorities and discharge the duties of the President.” Tue 
FEDERALIST 427-28 (Lodge ed. 1888). [Emphasis added.] 
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justification for extending it to cases of inability, and a major stum- 
bling block to solution of the inability problem would thereby be 
removed. A Vice President could assume executive powers and act 
for a disabled President whenever such action became necessary,*° 
relinquishing his temporary powers when the President’s disability 
was removed. This basic procedure, contemplated by the Constitu- 
tion’s framers, is logical and simple, and the confusion which has 
arisen with respect to this aspect of the inability question is seen to 
have been largely unnecessary. 


JUDICIAL INTERPRETATIONS 


The only federal case bearing on this point, Merriam v. Clinch, 
contains dicta stating that the Vice President actually becomes Presi- 
dent. There the court drew an analogy between the succession of a 
Vice President and the succession of a deputy customs collector. It 
held that the plaintiff succeeded to the office as well as to the powers 
and duties of the deceased customs collector. The ultimate basis for 
the decision, however, was the succession provision of the customs 
collection statute *? which specifically provided for both temporary and 
permanent disability. The “powers and duties” were to devolve in 
cases of “occasional and necessary absence and of sickness” [of the 
collector] and the “duties and authorities” devolved upon death or 
permanent disability. The court found, nevertheless, that the customs 
statute was “in legal effect, identical with Art. II, sec. 1, cl. 6” of 
the Constitution. It cited the previous occasions when the Vice 
President became President upon the death of the latter and observed 
that he was recognized in that capacity by all branches of the Govern- 
ment. It has never been supposed, said the court, that “the Vice 
President in acting as President, acted as the servant, or agent or 
locum tenens of the deceased President, or in any other capacity than 
as holding the office of President fully, for the time being, by virtue 
of express authority emanating from the United States.” 

When a similar succession ambiguity in state constitutions has 
produced litigation, the state courts have reached conflicting conclu- 
sions, the controlling factor often being an adopted demarcation 
between permanent and temporary disability. The phrasing of the 
state constitution has itself apparently removed the ambiguity in 


30 “Necessary” is used here to describe a situation wherein the Vice President 
would be forced to take emergency action or make an important “presidential” 
decision. Situations which could be solved by a delegation of powers are not 
within the scope of this article. 

8117 Fed. Cas. 68, No. 9460 (S.D.N.Y. 1867). 


321 Srar. 644 (1799). 
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several cases,** but even where the language was virtually identical 
and unambiguous, results have been contradictory.** 

Those state courts citing federal custom to support their findings 
have relied heavily on the inference of legality arising from the practice 
whereby Vice Presidents have become President when the office was 
vacated by death.*® Cases denying that the office has devolved have 
not held that the past federal practice was incorrect. They have either 
ignored it, or have cited it incorrectly.** The courts have argued 
that to hold that a temporary inability causes the office to devolve 
would constitute a “menace to the peace and order of the state” ;*” 
that “If the framers of the fundamental law had intended to transfer 
the president of the senate to the executive chair (and thereby to 
vacate his office of senator), it is reasonable to believe that they would 
have said so in no uncertain language” ;** and that “it would hardly 
be contended that when the powers and duties of the governor de- 


33 Futrell vy. Oldham, 107 Ark. 386, 155 S.W. 502 (1913). The Arkansas 
Constitution stated: “The powers, duties, and emoluments of the office for the 
remainder of the term . . . shall devolve upon, and accrue to the President 
of the Senate.” Since the word “office” here is part of a phrase modifying 
powers, duties and emoluments and is not the subject of devolve, the court 
was not faced with the ambiguity of the federal Constitution. Accord, State ex 
rel. Lamey v. Mitchell, 97 Mont. 252, 34 P.2d 369 (1934). See also State ex 
rel. Murphy v. McBride, 29 Wash. 355, 70 Pac. 25 (1902); Clifford v. Heller, 
63 N.J.L. 105, 42 Atl. 155 (1899). 

34 State ex rel. Martin v. Heil, 242 Wis. 41, 7 N.W. 2d 375 (1942); State 
ex rel. Sadler v. Grave, 23 Nev. 216, 45 Pac. 243 (1896). The State constitu- 
tions provided that the “powers and duties shall devolve upon the lieutenant 
governor for the residue of the term,” yet in the Nevada court the lieuten- 
ant governor was granted the salary of governor while in the Wisconsin court 
he was denied the same. A concurring opinion in the Nevada case rejected 
the implication that the lieutenant governor had succeeded to the office of 
governor. 

35 Chadwick v. Earhart, 11 Ore. 389, 4 Pac. 1180 (1884). Ore. Const. art. 5, 
§ 8, reads “In case of the removal of the governor from office, or of his death, 
resignation, or inability to discharge the duties of the office, the same shall 
devolve on the secretary of state . . .” The court held that the words “the 
same” referred to “office” and cited Merriam v. Clinch, supra, as authority. “In 
the first place, it is not known how an office can be vacant and yet there be a 
person, not the deputy or locum tenens of another, empowered by law to dis- 
charge the duties of the office, and who does, in fact, discharge them. It is not 
explained how, in such a case, the duties can be separated from the office so that 
he who discharges them does not become an incumbent of the office. And in 
the second place, how a person can fill the office of governor without being 
governor.” See Fitzpatrick v. McAlister, 121 Okla. 83, 248 Pac. 569 (1926) ; 
State of Nevada ex rel. Sadler v. LaGrave, supra; People ex rel. Church v. 
Hopkins, 55 N.Y. 74 (1873). 

36 State ex rel. Murphy v. McBride, supra. In an ambiguous opinion the 
Supreme Court of Washington cited ‘approvingly the past federal practice, 
stated that the WasHINGTON Const. art. 3 § 10 was in effect the same as the 
federal Constitution on this point and held that there was no vacancy in the 
governorship because of the death of the governor inasmuch as the office is not 
vacant when it is supplied with an incumbent legally cathesined to perform 
its powers and duties. 

87 State ex rel. Marr v. Stearns, 72 Minn. 200, 75 N.W. 210 (1898). 

38 Clifford v. Heller, supra note 33 at 157. 

4 
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volved upon the lieutenant governor he thereby becomes governor, 
and can appoint a lieutenant governor.” *° 

The dissimilar fact situations under which these cases have arisen 
and the particular political pressures influencing the holdings do not 
illuminate the problem, but serve rather to accentuate the confusion 
which has surrounded the presidential inability issue ever since the 
debates in the Constitutional Convention. 


Wuo May Dec pe INABILITY 
The President 


The President himself might declare his own inability; but this 
would provide a solution only under limited circumstances. President 
Garfield was considered too ill to make the decision,*® and President 
Wilson feared that if he declared his inability, Vice President Mar- 
shall might succeed to the presidency.“ At least three situations in 
which a President could not proclaim his inability come readily to 
mind, i.e. if he were insane, if he were in a coma, or if the strain of 
deciding would endanger his health. 

Until the inability question is finally settled, a President who de- 
clares his own inability must rely upon the Vice President (or such 
other person who would succeed to the executive power by virtue 
of this announcement) to relinquish the executive power at the Presi- 


dent’s request. The high confidence which would encourage such an 
announcement by the President is not assured by the common practice 
of nominating a Vice President from the minority faction of the 
President’s party or to achieve geographical balance of the ticket.*? 
In effect, to leave the decision to the President is to ignore the ex- 
istence of the problem.** 


39 People ex rel. Lynch v. Budd, 114 Cal. 168, 45 Pac. 1060 (1896). 

40 The Cabinet felt that to force such a decision on the President might be 
fatal. New York Herald, Sept. 2, 1881 p. 3, col. 1; New York Tribune, Sept. 
2, 1881 p. 5, col. 2. 

41 TUMULTY, op. cit. supra note 13, at 445. President Wilson said in regard 
to Lansing’s dismissal, “Tumulty, it is never too late to spike disloyalty. When 
Lansing sought to oust me, I was upon my back. I am on my feet now and I 
will not have ray | about me.” 

42 See It Now, CBS Television Network, October 26, 1955, “A Study of the 
Vice-Presidency, its Rights, Duties and History.” When asked what changes 
he would recommend Senator Alben Barkley series, “I think that as long as 
you have the convention system . . . the probability will be that the nominee 
for President, confirmed as party leader after his nomination has been con- 
summated, will continue to choose the Vice-President according to geography, 
expediency, or political conditions.” 

43 Walter Lippman, Today and Tomorrow, Wash. Post, Sept. 29, 1955. p. 1, 
col. 17 wrote: “The paramount disadvantage of the muddling through method 
is that there will be nobody who can accept public responsibility, as did the 
President in his press conferences and speeches, for the Administration as a 
whole. . . . Over any prolonged time the parceling out of powers will be very 
unsatisfactory. . . . In the muddling through process they [those men in the 
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The Cabinet 


Assuming that Congress may constitutionally vest power to decide 
inability in the Cabinet, the question remains, is it feasible? In past 
and recent history this group has fallen heir to the burdens created 
by Presidential incapacity.** Since the political and personal welfare 
of the President is almost identical to their own, a decision by the 
Cabinet would apparently avoid the innate turmoil generated by 
the problem and at the same time be fair to the President. 

Yet the very loyalty of the Cabinet weighs against it as a fact 
finding body. During the Garfield and Wilson crises the respective 
Cabinets not only avoided the inability issue, but helped prevent the 
constitutional question from arising.“® Their reluctance arose partly 
from uncertainty as to whether the Vice President’s exercise of 
presidential power would constitutionally oust the President, but it 
is probable that the basic deterrent to objective action by those 
Cabinets, and in fact any Cabinet, is the Scylla of a President who 
might recover from his inability “* and the Charybdis of an unpre- 
dictable Vice President with executive power to choose his own 
Cabinet. 


President’s official family who are entitled to consider themselves in the running 
for his succession] may be tempted to think about how doing this or not doing 
that will serve their own presidential prospects. . . . For Mr. Nixon, the situa- 


tion could become so confused that he would never know whether he was 
usurping his powers or failing to exercise them.” [Clarification added.] 

44 The New York Times and New York Herald attacked Garfield’s Cabinet, 
and Secretary of State James G. Blaine in particular, for running the affairs 
of the nation on the grounds that the Cabinet was a body unknown to the 
Constitution and that Blaine had become a de facto President. N.Y. Times, 
Aug. 11, ‘1881 p. 4, col. 2; N.Y. Herald, Sept. 5, 1881 p. 6, col. 2. The Cabinet, 
Mrs. Wilson and the President’s personal assistants carried on the affairs of 
state. during Wilson’s eight month illness. Secretary of State Lansing called 
twenty-one Cabinet meetings during this period. Eprrn Bottinc Witson, My 
MeEmorr 288-290 (1938); Sitva, op. cit. supra at 60. Vice President Nixon 
emphasized that the policies of the Eisenhower administration would be carried 
out during the President’s illness. His attitude was shared by Cabinet members 
and the President’s personal staff on hand in Washington. N.Y. Times, Sept. 
26, 1955, p. 1, col. 7. 

45 Professor Edwin S. Corwin recommended legislation referring the inability 
problem to the Cabinet as a body which would be fair to the President and 
would give a considered judgment. N.Y. Times, Sept. 26, 1955 p. 16, col. 1. 

46 Four of the seven Cabinet members during Garfield’s illness believed that 
Arthur, a so-called stalwart, who was nominated as a compromise candidate, 
would become President if he assumed presidential powers. Therefore they 
never publicly admitted his inability. N.Y. Herald, Sept. 4, 1881 p. 8, col. 2; 
N.Y. Times, Sept. 4, 1881, p. 1, col. 2. See also Davin Houston, Eicut Years 
witH Witson’s CaBINET 37-39 (1926). : f f : 

The Cabinet meetings called by Secretary Lansing during Wilson’s illness 
helped prevent the inability question from arising in the Congress. N.Y. Times, 
Feb. 15, 1920, editorial, p. 2, col. 1. Srtva, op. cit. supra at 61. Rogers, Presi- 
dential Inability, 2 Revrew 482-483 (May 8, 1920). ’ 

47 President Wilson considered the summoning of the Cabinet by Secretary 
Lansing a “usurpation” of the Presidential office and upon ene his Ith 
requested Lansing’s resignation. See N.Y. Times, Feb. 14, 1920, p. 1, cols. 6-7 
for the text of Wilson’s letter requesting Lansing’s resignation. 
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Medical Authorities 


It has been suggested that the ultimate decision be made by a board 
of eminent physicians.** Since, however, policy as well as medical 
considerations are involved in the determination of what is inability, 
and since the policy and medical factors may vary considerably in 
specific instances, it is felt that physicians should serve in an advisory 
capacity only. 


The Supreme Court 


Those advocating judicial rather than political determination ** are 
strongly supported by the tradition and symbolism of the Supreme 
Court, its prestige and dignity, and its relative invulnerability to 
partisan accusations. The great delicacy of this problem ®° requires 
that the solution be made as palatable as possible to the public and 


48S. 2763, 84th Cong., 2d Sess. (1956), introduced Jan. 5, 1956, provides 
that a President, if he felt physically unable to discharge his duties properly, 
would notify Congress, whereupon the Vice President would assume the powers 
and duties but not the office of the President until the President recovered. 
If a President were unable to notify Congress, then the Vice President is to 
notify the Chief Justice of the Supreme Court who will establish a panel of 
not less than three or more than five members appointed by him from qualified 
medical specialists. Each member of such panel will examine the President and 
submit individually his report to the Chief Justice, specifying his findings as to 
the physical condition of the President and his conclusion as to whether the 
President is suffering from any physical inability to discharge the powers and 
duties of his office. If all members of such panel concur in the conclusion that 
the President is suffering from such physical inability, the Chief Justice will 
notify Congress and the powers and duties but not the office will devolve on 
the Vice President. 

In regard to the constitutionality of increasing the original jurisdiction of 
the Supreme Court see note 54 infra. See also McMillen, We Can’t Take the 
Risk, Town Journal 14-16 (Nov. 1955). 


492 Tucker, THE CoNnstTITUTION 712-13 (1899): “It is obvious, unless some 
such judicial procedure be proper, there is no way in which the President can 
be ejected and the Vice-President succeed him.” 

1 Watson, THE Constitution 893 (1910). “The other method would be for 
Congress by resolution to direct the Attorney-General to bring an action in 
mandamus against the Vice-President, to compel him to exercise the powers and 
duties of the office of President. Such a provision would be sustained by judicial 
precedent.” Attorney Gen. v. Taggart, infra note 53, is cited as the precedent. 

Watson suggests as an alternative that Congress might by resolution set 
forth the inability of the President and provide for an examination of his 
condition by a board of “competent experts” and if such board should report 
his inability to be permanent, his powers and duties should devolve on the 
Vice-President. 

Ira E. Bennet, The Vacancy in the White House, Christian Science Monitor 
Magazine 6 (Sept. 6, 1941), quotes Chief Justice White as stating that the 
Supreme Court would have issued the writ compelling Vice-President Marshall 
to act. 

50 Curtis, ConsTITUTIONAL History oF THE Unirep States 569 (1897). 
“Society has had one memorable example, in modern times, of the delicacy and 
difficulty of such an inquiry; I allude of course to the case of King George III, 
an instance in which all the appliances of science and all the fixed rules of suc- 
cession were found scarcely sufficient to prevent the rage of party and the 'strug- 
gles of personal ambition from putting the State in jeopardy.” 
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to the parties concerned. The Supreme Court thus seems to be the 
logical choice. 

Although it has been established that the Supreme Court cannot 
make the initial decision ** in a question of this nature, it may by 
certiorari review the holding of a lower federal court. It has been 
suggested that a petition for a writ of mandamus directing the Vice 
President to act as President would be a legitimate method of pre- 
senting the inability issue to the courts.°* Attorney General v. Tag- 
gart, a New Hampshire case holding that a governor’s inability may 
be determined on a petition for mandamus to compel the successor 
to act as governor, supports this contention.** However, another 
method has already proven successful, inasmuch as the question of 
presidential inability was actually put before the Supreme Court. The 
Department of Justice stated that President Wilson was a very sick 
man when he signed an executive order ratifying the sale of German 
dye patents to the Chemical Foundation by the Alien Property Cus- 
todian, and thus implied that the order of February 13, 1920, should 
have no legal force. The Court ignored the issue raised in the 
Government’s brief.** The real uncertainty of judicial determination 
lies, therefore, not in procedural process whereby the question may 
reach the Court, but in the Constitution itself, i.e., is this a “case 
or controversy” or is it a “political question ?” 

If inability were adjudged non-justiciable as being “political,” © 


51 Congress cannot by law increase the original jurisdiction of the Supreme 
Court. Marbury v. Madison, 1 U.S. (1 Cr.) 137 (1803). However, in 1877 
Congress created a special electoral commission, which included five justices of 
the Supreme Court, in order to resolve the Hayes-Tilden contested election. 19 
Stat. 227-28 (1877). It is perhaps affirmatively desirable that this precedent 
be disregarded in connection with the inability problem, since the federal judi- 
ciary might be called upon to review “externally” the constitutionality of the 
whole system, as proposed, and if not involved previously their ruling would be 
more persuasive. 

52 See note 49 supra. 

58 66 N.H. 362, 29 Atl. 1027, 1029 (1890). Doe, C.J. stated, “The existence 
of an executive vacancy is a question of law and fact within the judicial jurisdic- 
tion.” See also State v. Langer, 65 N.D. 68, 256 N.W. 377 (1934). Quo war- 
ranto proceedings were brought by the Lt. Governor against Langer requiring 
him to show by what right he continued to exercise the powers and duties of 
the office of governor. Original jurisdiction of the state supreme court was 
invoked under N. Dax. Const. § 87 dealing with prerogative writs. The court 
held that it had jurisdiction to pass on the question of whether Langer’s felony 
conviction was a “disability” under the meaning of N. Dax. Const. § 72, which 
provides that in the case of disability of the governor the powers and duties of 
the office shall devolve upon the Lt. Governor. The court found that the pow- 
ers and duties of the office had devolved. 

5¢ Brief of the complainant, United States of America, pp. 318-19, 350-51, 720, 
U.S. v. Chemical Foundation, 294 Fed. 300 (D. Del. 1924) and brief for appel- 
lant p. 130, 272 U.S. 1 (1926). 

55 Colegrove v. Green, 328 U.S. 549, 553-54 (1946). Frankfurter, J., “From 
the determination of such political issues the court has traditionally held aloof. 
It is hostile to a democratic system to involve the judiciary in the politics of the 

le. And it is not less pernicious if such judicial intervention in an essen- 
ially political contest be dressed up in the abstract phrases of the law.” 
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then clearly a constitutional amendment would be required before the 
Supreme Court could exercise jurisdiction. A bill proposing a con- 
stitutional amendment enabling the Supreme Court to pass on presi- 
dential inability was introduced January 3, 1956.°* 

As a practical matter, the changing of the basic structure of govern- 
ment is a far more complicated process than the passage of a statute. 
The early enthusiasm which initiates an amendment wanes as the 
effecting cause grows more remote in time. Furthermore, the judicial 
process is not geared to produce decisions on a moment’s notice. 


The Vice President 


One authority has stated: “Not only does the Constitution vest 
the power of decision with the successor [Vice President] but history 
indicates that the power is safely vested here and that the danger 
of usurpation is slight.” 5° This opinion has been popular with writers 
on the subject.°* Nevertheless, it may be questioned whether the Vice 
President has the power to decide when inability exists. In the past 
the assumption has been that the office devolves automatically in the 
case of death. It may also be held to devolve automatically in the case 
of removal or resignation since they may likewise be manifested ob- 
jectively. But the fact of inability, unlike death, resignation or 
removal, requires an exercise of discretion, and thus the office would 


not devolve automatically. If the authority to name the body is 
conferred upon Congress by Art. II, sec. 1, cl. 6—“Congress may 
by Law provide for the Case of Removal, Death, Resignation, or 
Inability, both of the President and Vice President”—the Vice Presi- 


56 H.R.J. Res. 442, 84th Cong., 2d Sess. (1956). The bill provides that the 
powers and duties shall devolve on the Vice President if the President announces 
that he is unable to discharge the powers and duties of his office. It provides 
further that Congress may by concurrent resolution, approved by two thirds of 
each House, “suggest” that the President is unable to discharge his powers and 
duties. If the Congress “suggests” that the President is unable, the Supreme 
Court shall then determine whether or not the President actually is unable to 
discharge his powers and duties. Upon an affirmative finding of inability the 
powers and duties shall devolve on the Vice President. The exercise of such 
powers and duties shall not be resumed by the President until the Supreme 
Court, on request of the President, determines that the President is able to 
resume the powers and duties of his office. 

Two of the most recently adopted Constitutions, those of France 1946 and 
Italy 1948, offer no solution which the U.S. might adopt by amendment, inas- 
much as both Constitutions provide for election of a new President in cases of 
permanent disability and a temporary assumption of Presidential powers during 
the interim of temporary disability. Each Constitution leaves the question of 
who may decide inability unanswered. FreNcH Const. Art. 41; ITALIAN 
Const. Art. 86. 

57 Srv, op. cit. supra 172. 


58 Davis, Inability of the President, S. Doc. 308, 65th Cong., 3d Sess. 6 
(1919) ; WittoucHsy, THe Constitutional Law or THE Unirtep States 1470 
(2d ed. 1929); Trumbull, Presidential Inability, 133 No. Amer. Rev. 417 
(1881) ; Lavery, Presidential Inability, 8 A.B.A.J. 13 (1922). 
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dent could declare inability only if so authorized by Congress. It is 
to be noted that the verb “devolves” casts the Vice President in a 
completely passive role. 

Assuming that the Vice President has the power, it is further 
questionable whether he will ever exercise it. Both Garfield and 
Wilson were clearly disabled and near death, but neither Arthur nor 
Marshall was willing to act.°® Several factors tend to inhibit the 
Vice President from making such a move. He would hope for and 
need the support of the public, the President himself, the Congress, 
and the Supreme Court. It is conceivable that each in turn would 
consider the move a usurpation, an act of disloyalty, political oppor- 
tunism, or an illegal assumption of power. A clear mandate to assume 
presidential power when inability exists has never been given to the 
Vice President. Yet such a mandate may be necessary to induce the 
Vice President to act. The protracted hesitation which has occurred 
in previous crises could prove disastrous now when time is a much 
more crucial factor in world politics. Moreover, if the power to pro- 
claim inability is vested in the Vice President, the whole problem be- 
somes one for the executive branch, and the Vice President, acting as 
President and holding the entire executive power, would alone be able 
to decide when the disability of the President ceased. 


The Congress 


The inability clause may or may not vest in Congress the power 
to provide for inability, depending upon whether or not the grant of 
power to provide for succession following the Vice President delimits 
Congressional authority and excludes the power to decide when the 
Vice President may succeed. 

If it is held that the framers by naming the Vice President to 
succeed impliedly cloaked him with power to decide when he will 
succeed, then it must follow that they also conferred the power to 
carry into execution his vested power of succession. But it is ex- 
pressly provided in the Constitution that Congress is granted the 
power to make “all laws which shall be necessary and proper for 
carrying into execution the foregoing powers, and all other powers 
vested by this Constitution in the Government of the United States, 
or in any department or office thereof.” ®° Chief Justice John Marshall 
in his classic opinion McCulloch v. Maryland“ established the prin- 


59 Arthur flatly refused the request of the Secretary of State and the Post- 
master General to assume the presidential powers. Hows, op. cit. supra note 9, 
at 153. Vice President Marshall was reported as stating that he would not act 
unless requested to do so by Wilson or the Cabinet and unless he had the back- 
70 See N.Y. Times, Oct. 7, 1919, p. 1, col. 7. 

60 U.S. Const. art. II, § 8. 

6117 U.S. (4 Wheat.) 316 (1819). 
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ciple that the elastic clause was an enlargement, not a constriction, 
of powers expressly granted to Congress. “Let the end be legitimate,” 
he wrote, “let it be within the scope of the constitution, and all means 
which are appropriate, which are plainly adopted to that end, which 
are not prohibited, but consist with the letter and spirit of the consti- 
tution, are constitutional.” Thus the basic policy question becomes: 
would a statutory declaration by Congress on presidential inability 
subvert executive independence and do violence to the separation of 
powers doctrine? 

Chief Justice Arthur T. Vanderbilt has stated, “The doctrine of 
the separation of governmental powers is not a mere theoretical, philo- 
sophical concept. It is a practical, workaday principle. The division 
of government in three branches does not imply as its critics would 
have us think, three watertight compartments.” ** He characterizes 
the doctrine as “not a technical rule of law, but a guide to the sound 
functioning of government.” * 

Urban A. Lavery suggested in 1922 that the sound functioning 
of government may best be served by leaving Congress out of the 
inability problem entirely, inasmuch as the merits of any Congress- 
ional decision might be submerged by partisan politics of the kind 
displayed during the Johnson impeachment and the Hayes-Tilden 
controversy.** The danger presented by remaining unprepared, how- 
ever, discourages a negative attitude today. Although there is a 
danger that the subject might encourage opportunism, this may be 
minimized. The alternative of leaving the issue in abeyance presents 
far greater dangers to the public weal.® 

The ultimate futility and probable agitation incident to an attempted 
enforcement of a congressional provision were felt to be an insuperable 
barrier to legislation by Senator Augustus H. Garland who hypothe- 
sized: “Suppose the tribunal adjudicates that—‘A, you are unable to 
discharge the duties of this office. You must get out.’ A says: ‘I 
will not get out, I am President of the United States and there is no 
court in the world that has the right to say I am not President.” What 


62 VANDERBILT, THE DocrRiNE OF THE SEPARATION OF POWERS AND ITS PRES- 
ENT-Day SIGNIFICANCE 50 (1953). 

63 Td. at 143. 

64 Lavery, supra note 58, at 17. 

65 The House Judiciary Committee has asked former Presidents, Vice Presi- 
dents, Secretaries of State and a selected group of law scholars and political 
scientists for opinions on the inability problem. The results of the inquiries 
will be published about the middle of February. Washington Sunday Star, Jan. 
22, 1956, p. A-3, cols. 1-2. An interesting plan whereby the Supreme Court 
would appoint a special “Commission on Presidential Inability” under its author- 
ity to name inferior officers of the courts of law is reported to have been sub- 
mitted to this Committee. Krock, In The Nation, N.Y. Times, Feb. 3, 1956, p. 
22, col. 5. See RECOMMENDATIONS, infra, p. 475. 
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are you going to do about it?” ** Removal of a President (who is 
perhaps mentally unbalanced) against his will and without an im- 
peachment process presents enormous difficulties. The Vice President 
may, however, declare that he now is acting President and demand 
the loyalty of the entire executive branch. His demand, coupled with 
congressional approval, would seem to be irresistable, whereas, lack- 
ing congressional support, the demand might simply confuse and 
divide the executive departments. The inhibiting and self-serving 
forces of personal interest latent in the decision of a Vice President, 
the lessons of history, and the imperative for unhesitating decision 
in the future compellingly demand that the responsibility for deciding 
when inability exists should be entrusted to a body established per- 
manently by Congress for that particular purpose. 


A SpeEcIAL COMMITTEE—RECOM MENDATIONS 


If the President were disabled while Congress was out of session, 
the power to call a special session would be suspended until his re- 
covery.** Therefore, Congress should pass a statute creating a per- 
manent committee empowered to decide when inability exists and 
when it ceases to exist. The composition of this committee should 
reflect an anticipation of the special exigencies which occur at the 
time of a presidential inability. 

Past inaction resulted partly because no one possessed sufficient 
information to act. An aura of secrecy surrounded the Garfield and 
Wilson inabilities.°* The Constitution, however, provides that “the 
executive power shall be vested.” °®* This clause prohibits any sus- 
pension of the executive power, and thus the public has a right to 
know that the power is not suspended. This right may be fully 
protected only if members of the opposition party are also members 
of the inability committee. 

The actual existence of a disability may depend, in part, upon 
whether there is any matter pending which absolutely requires a 
presidential decision. The matter may be either domestic or inter- 
national, and the best possible advice in both fields must be available. 

It is of the utmost importance that safeguards adequate to protect 
the President’s interests be established. For that reason, a predominant 
number of the committee should be members of the then-present 

66 13 Conc. Rec. 139-40 (1881). 

67 U.S. Const. art. II, $3, cl. 2. 

68 The public was confused by the various newspaper reports about Garfield’s 
condition. Even the Boston Evening Transcript, a pro-Garfield newspaper, 
finally admitted, however, that the President was having hallucinations. Boston 
Evening Transcript, Sept. 16, 1881. 

See SILVA, op. cit. supra 59-60. “Whatever his (Wilson’s) condition, the Vice 


President and the cabinet were kept wholly ignorant of it.” 
69 U.S. Const. art. II, §1, cl. 1. 
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administration. In addition, a legal advocate, a man able to marshal 
all the facts, both medical and otherwise, should present the Presi- 
dent’s case persuasively to the committee. 

The Vice President, being the person most affected by an affirma- 
tive finding of inability, should be able to hear at first hand all the 
facts which go to make up the committee’s decision.” It is also highly 
desirable that his personal beliefs be made known to the committee. 

While it is not the purpose of this paper to recommend the final 
form of legislation on the subject, it is suggested that a committee of 
seven members composed of the minority and majority leaders of Con- 
gress, the Secretary of State, the Attorney General, and the Vice 
President would meet the criteria set forth above. 

Inability of the President is a vitally important issue today. In 
the future the existence of an established method of deciding inability 
may be crucial to the welfare of the country. It is not necessary 
to pass a constitutional amendment in order to solve the problem. 
Congress now possesses the power to formulate a workable solution. 


ARMISTEAD W. GILLIAM AND JONATHAN W. Stoat. 


STATUTORY PROVISION FOR ADMISSION OF MEXICAN 
AGRICULTURAL WORKERS—AN EXCEPTION TO THE 
IMMIGRATION AND NATIONALITY ACT OF 1952 


The line dividing the United States from Mexico is 1,600 miles 
long and strewn with natural and artificial barriers. Yet, it scarcely 
deserves the dignity of the term boundary. Since 1944, 1,540,188 
Mexican laborers have legally crossed into the United States.” Illegal 


70 If there is no Vice President, his place on the Committee would be filled by 
the next in line under the Presidential Succession Act, 3 U.S.C. §19 (1952). 
[Since this article has gone to press, there have appeared two publications of 
importance on this subject: Bendiner, “The Changing Role of the Vice Presi- 
dent,” Collier’s, Vol. 13, No. 4 (Feb. 17, 1956); on February 10, 1956, the 
Celler Subcommittee released its report, see note 65 supra, containing replies to a 
questionnaire submitted by Representative Celler to various men “eminent in 
the fields of political science and constitutional law.” Presidential Inability, 
84th Cong., 2d Sess. 2 (1956). [Ed. er i aa : 

1 Hearings Before the President's Commission on Immigration and Naturali- 
zation, printed for the use of the House Committee on the Judiciary, 82d Cong., 
2d Sess., Ser. 25356 at 1067 (1952). Hereinafter referred to as Hearings; 
PresIDENT’s COMMISSION ON MiGcRaTorY Lasor, REPporT ON MIGRATORY LABOR 
in AMERICAN AGRICULTURE 69 (1951). Hereinafter referred to as Report. 

2 The following figures were given the writer on Nov. 28, 1955 by the 
Administrative Statistics Branch of the Immigration and Naturalization Service 
relevant to the number of Mexican aliens legally imported into this country for 
temporary labor in agriculture: 


116,052 


33,288 
143,455 
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immigration from Mexico since that date has reached staggering pro- 
portions.® 

A purpose of the Immigration and Nationality Act of 1952 * was to 
protect American workers against the influx of foreign laborers willing 
to work for a lesser wage;* another purpose was to prevent the 
entry of alien criminals, subversives and other undesirables. Never- 
theless, the Mexican border stands vulnerable to the entry of both 
these elements. 

In 1951 Congress enacted Public Law 78* which, together with 
the Bracero Agreement that same year,* extended and supplemented 
procedures whereby large numbers of Mexican nationals were allowed 
to enter this country to perform agricultural labor on a temporary 
basis. The Immigration and Nationality Act in the following year 
created general, overall procedures for importing nonimmigrant tem- 
porary labor,® but Public Law 78 was specifically preserved.*® Thus, 
two statutes, instead of one, control the admission of temporary non- 
immigrant laborers, and special problems have thereby been created. 


HIsTORY OF THE MEXICAN LABOR PROGRAM 


Mexicans have been the principal foreign group in our farm labor 
force for several decades. Until 1917 there had been comparatively 
free movement across the Mexican-United States border. The immi- 
gration law of that year ** established administrative controls exclud- 


3 Hearings, supra note 1, at 1067. It is impossible to document the several 
estimates available as to the number of Mexicans illegally entering this country 
each year. A fairly reliable gauge is the number of apprehensions made in any 
year by the immigration officials which led to deportations or voluntary de- 
partures. Such apprehensions were fairly stable and were under 10,000 in 
number per year before 1944. In 1944 apprehensions rose to 20,000. In 1950 
the number reached 565,000; in 1953 over 800,000; in 1954 1,095,000. It is 
estimated that only half of the aliens who cross the border illegally are ever 
apprehended. On the other hand, many are soqechenaee more than once 
a (1884 At Dept. of Justice press release, July 20, 1955; 6 Sran. L. ‘in. 

# Act of June 27, 1952, c. 477, 66 Strat. 163 (codified in scattered sections of 
Titles 5, 8, 18, 22, 31, 49, 50 U.S.C.). Hereinafter referred to as Act. 

5 Statement by Rep. Jenkins, 98 Conc. Rec. 4303 (1952). 

® Statement by Sen. McCarran, 98 Conc. Rec. 5089, 5090 (1952). Similar 
statements were made many times during the debate which preceded enactment 
of this legislation. See statements Sen. Thye, 98 Conc. Rec. 4996 (1952) ; 
Rep. Wood, 98 Conc. Rec. 4314 (1952). 

765 Srat. 119 (1951), 7 U.S.C. §§ 1461-67 (1952). 

8 Treaty with Mexico concerning agricultural workers, Aug. 11, 1951, 2 
U.S. TREATIES AND OTHER INT'L AGREEMENTS 1977, T.I.A. S. No. 2331. Here- 
inafter referred to as Bracero Agreement. 

® Act, 168, 189. 

20 Act, 281. 

11 Act of Feb. 5, 1917, c. 29, 39 Srar. 874. 
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ing many aliens on the basis of personal qualifications. However, it 
was almost immediately waived as an emergency measure during 
World War I to allow admission of Mexican workers for employ- 
ment on farms, railroads and in mines. Between 1917 and 1921, 
73,000 Mexican nationals came in under this emergency waiver.” 

During the 1920’s immigration was restricted by the 1917 Act, but 
due to considerable illegal movement across the border and lenient 
administration of the Act approximately a million people of Mexican 
origin were absorbed into our population.** The economic depression 
in the 1930’s with the concomitant migration of cheap domestic labor 
to the West and Southwest ended the influx and indeed reversed the 
trend.** 

With the onset of the national emergency in the early 1940’s the 
domestic labor supply dwindled, and Mexican labor was drawn into 
the vacuum.*® The increased need for labor during World War II 
demanded and received coordination at the national level. Inter- 
governmental agreements importing farm workers were made not 
only with Mexico,’* but also with the British West Indies, Barbados, 
British Honduras, Costa Rica, Canada, Jamaica and Newfoundland."’ 
The original agreement with Mexico was supplemented by legisla- 
tion which was subsequently amended several times ** extending the 
program through 1947.° During the years 1942 through 1947 219, 
500 Mexican agricultural workers were brought to the United States 
at public expense.”° 

Dissatisfaction with procedures for importing Mexican agricultural 
labor became acute during the years 1947-51. The criticism was 
vociferous from both the Mexican government and the American 
agricultural employers.** Mexico was dissatisfied not only with the 
manner in which American employers were treating the contract 


12 Report, 37. 

18 [bid. 

14 [bid. 

15 [bid. 

16 Agreement with Mexico concerning Agricultural Workers, Aug. 4, 1942, 
56 Srat. 1759, E.A.S. No. 278. 

17 Joint Resolution of April 29, 1953, 57 Star. 71-3. 

18 Treaties or Agreements with Mexico Concerning Agricultural Workers, 
April 26, 1943, 57 Srar. 1152, E.A.S. No. 351; April 29, 1943, 57 Srar.-1353, 
E.A.S. No. 376; March 10, 1947, 61 Srar. 4097, T.S. No. 1857; March 10, 
1947, 61 Srat. 4106, T.S. No. 1858; March 25, 1947; 61 Srar. 3738, T.S. 
No. 1710. 

19 Report, 39. 
20 Report, 38. 


21 Netson & Meyers, Lasor REQUIREMENTS AND LABOR RESOURCES IN THE 
Lower Rio GRANDE VALLEY oF Texas 26 (1950). 
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laborers, but also with the fact that large numbers of Mexicans were 
being illegally employed in the United States, rather than being appre- 
hended and returned to their own country. The Mexican govern- 
ment believed that if the supply of illegal laborers was large, the 
American employers could more easily breach their contracts with 
legally imported workers. With an abundance of illegal Mexican 
entrants clamoring for the jobs held by contract laborers, American 
employers were able to breach their contracts without fear of strenu- 
ous protests from contract laborers. Mexico was only partially satis- 
fied when, in 1947, some 55,000 illegal Mexican entrants into this 
country were legalized by act of Congress allowing American employ- 
ers to place them under contract.?* 

In 1948 the United States Immigration Service adopted the policy 
of “paroling” illegal Mexican aliens to agricultural employers instead 
of deporting them as required by law. At this juncture, Mexico 
abrogated the agreement that had become effective February 21, 
1948.28 A new agreement was negotiated in 1949 only upon reassur- 
ance by the United States that the laws would be enforced and that 
measures would be taken to suppress illegal traffic.™* 

In 1951, under threat that the Mexican government would once 
again prohibit legal traffic in Mexican labor unless certain of its 
demands were met,?> Public Law 78 was passed and the Bracero 


Agreement negotiated. Though originally intended to expire Decem- 
ber 31, 1953? it has been subsequently extended until June 30, 
1959.27 


TECHNICAL ASPECTS OF ADMITTING MEXICAN NATIONALS UNDER 
Pusiic Law 78 


Under Public Law 78, admission procedures for Mexican nationals 
are perfunctory and geared to accommodate the many thousands of 
workers who must be recruited, screened and passed across the border 
in a short time. 

The machinery is set in motion by the American employer who 
concludes that he needs or will need more labor (willing to work at 
a specified wage) than is available in his locality. He first obtains 
certification from his state department of employment service that 
such labor is unavailable. The employer next applies to the Farm 


24 Treaty with Mexico concerning agricultural workers, Aug. 1, 1949, 2 U.S. 
TREATIES AND OTHER INT'L AGREEMENTS 1048, T.I.A.S. No. 

25 Statements by Sen. Ellender, 97 Conc. Rec. 4417, 4427 (1951). 

2665 Srat. 121 (1951). 

27 U.S. Cope Conc. & Ap. News 3979 (1955). 
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Placement Service of the United States Employment Service for a 
similar certification. Having these certifications, application is made 
to the Secretary of Labor who advises the Mexican government of 
the number of Mexican nationals desired. The Mexican government 
considers these estimates in the light of Mexico’s current need for 
agricultural labor and notifies the Secretary of Labor of the approxi- 
mate number of Mexican workers to be made available at each migra- 
tory station.2* These stations are places in the interior of Mexico at 
locations mutually agreed upon by the two countries where qualified 
candidates for entry may present themselves for selection.2® After 
examination by the Public Health Service of Mexico and the Mexi- 
can Ministry of Gobernacion, the workers are screened by representa- 
tives of the Public Health Service and the Department of Justice of 
the United States.*° 

Screening is done on an assembly line basis. Routine medical tests 
are administered in order that carriers of contagious diseases may be 
excluded. A cursory examination to detect subversives, criminals 
and other undesirables is also attempted. No background check or 
inspection of local police records is made by any official of the United 
States Government. Certain key questions are asked which are de- 
signed to determine whether or not the applicant speaks and thinks 
in a manner commensurate with his purported station in life. His 
general appearance is scrutinized, with particular attention given to 
his hands, to determine whether he is accustomed to manual labor. 

For those candidates selected, transportation is provided by the 
Government of the United States to reception centers located at 
designated points along the border between the two countries.** At 
the reception centers, and while the workers are enroute, subsistence, 
emergency medical care, burial service and living accommodations 
are provided by the American Government.** 

Direct negotiations between employer and employee begin at the 
reception center.** The employment contract in each case is governed 
by the international agreement and the terms of the standard work 
contract attached to it.** All assistance possible is given to enable 
Mexican workers and American employers to come to terms while 
at the reception center. In event they do not, return transportation 
to the place of recruitment is provided by the American Government. 


28 Bracero Agreement, 1971. 

29 [bid. 

30 Bracero Agreement, 1972. 

81 [bid. 

8265 Star. 119 (1951) as amended, 7 U.S.C. § 1461 (1952). 
33 Bracero Agreement, 1976. 

34 Jd. at 1987. 
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Moreover, the Government guarantees performance by the American 
employer with regard to the terms of the contract he negotiates.** 

The Mexican must be employed exclusively in agriculture, and 
only by the employer contracting for his services.** Each prospective 
employee is free to accept or decline employment with any employer 
and to choose the type of agricultural employment he desires.*7 No 
contract can be entered into for a period less than six weeks nor for 
longer than six months.** The employer agrees to pay the worker 
not less than the prevailing wage paid to domestic workers for similar 
work.**® The contract states that the worker may not be used in locali- 
ties in which Mexicans are discriminated against because of their 
nationality or ancestry. Such communities are determined by the 
Mexican Ministry of Foreign Relations, and from time to time a list 
of such communities is furnished the Department of Labor.“° The 
employer is required to provide, at no cost to the worker, medical 
care and compensation on a fixed schedule for personal injury or 
disease incurred by the worker.* 

The work contract can be terminated prior to its normal expiration 
by mutual agreement between the employer and the worker with the 
approval of the Mexican consul and a representative of the Secretary 
of Labor.*? If the agreement is to be terminated unilaterally by the 
employer, the Mexican consul and a representative of the Secretary of 
Labor must be satisfied that such termination is required for reasons 
beyond the control of the employer. The employer must then return 
the worker to the reception center.“* In the event the contract is 
unilaterally terminated by the worker, the employer must promptly 
notify a representative of the Secretary of Labor, the Immigration 
and Naturalization Service and the Mexican consul.** 

No workers are made available to an employer (that is no certifica- 
tion is given by the Department of Labor) unless he agrees to: 


1. Indemnify the United States Government for expenditures as 
the result of any guarantee made in his behalf to the Mexican worker 
or Government. 


3565 Srat. 119 (1951) as amended, 7 U.S.C. § 1461 (1952). 

36 Bracero Agreement, 1976 

87 Ibid. 

38 Jd. at 1977. , 

89 The “prevailing wage” is not determined by any governmental agency. 
In advance of the season, farm employers meet and determine a wage which 
they intend to pay. Whether that wage will attract domestic labor or not is 
not an important factor in making the decision. Report, 59. For recent efforts 
to remedy this situation see, U.S. Cope Conc. & Ap. News 4292 (1955). 

40 Bracero Agreement, 1974. 

41 Jd. at 1978. 

42 Td. at 1980. 

43 Tbid. 

44 Jd. at 1978. 
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2. Reimburse the United States Government for any subsistence 
or care given employees prior to contracting. 

3. Pay to the United States Government an amount equal to the 
normal cost of returning a worker from his place of employment to 
the reception center if such worker is not returned by the employer.* 

4. Pay to the United States Government a sum (currently $15) 
for each worker to cover his transportation from the recruiting point 
in Mexico to the reception center.** 

The Secretary of Labor is authorized, even in the absence of a 
valid international agreement with the Republic of Mexico, to recruit 
Mexican labor and to make that labor available to American agri- 
cultural employers, under official auspices, for individual contracting.** 

With or without an international agreement in force the Secretary 
of Labor could maintain and operate the several reception centers 
along the border. So long as the Mexican government is willing, 
recruiting is done by it and the workers are originally marshalled at 
the stations in the interior of Mexico for screening. In the absence 
of international agreement, recruiting would be handled at the border 
and screening would take place primarily at the reception centers. 

The primary effect of Public Law 78 is to make Mexican nationals 
available to American farmers in large numbers despite the stringent 
terms of the Immigration and Nationality Act which denies to other 
American employers access to similar reservoirs of inexpensive for- 
eign labor.** Its concomitant effect is to relax the standard of screen- 
ing procedures provided for aliens under the Immigration and Na- 
tionality Act. 


PROBLEMS AND CONFLICTS CREATED BY THE CO-EXISTENCE OF 
Pustic LAw 78 AND THE IMMIGRATION AND NATIONALITY AcT 


Admission procedures under Public Law 78 are not as effective in 
excluding cases of social pathology and physical contagion as are the 
admission procedures under the Immigration and Nationality Act. 
In attempting to provide for a special problem, i.e. large scale sea- 
sonal shortages in agricultural labor, Public Law 78 cancels the safe- 
guards which the Immigration and Nationality Act provides. 

Immigration inspection and medical examination at the migratory 
station is intended to be similar to that regularly conducted at ports 


45 If the employer can establish to the satisfaction of the Secretary of Labor 
that he has paid the workers the cost of return transportation and subsistence, he 
may be relieved of this obligation. U.S. Cope Conc. & Ap. News 3979 (1955). 

4665 Srat. 120 (1951), 7 U.S.C. §§ 1461-1467 (1952). 

4768 Strat. 28 (1954), 7 U.S.C. § 1461 (Supp. 1954). 

48 Act, 168, 189, 
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of entry. In reality it is not, due to lack of personnel and volume of 
traffic.*° Moreover, before an alien reaches a port of entry, he has 
been thoroughly pre-screened ; he comes armed with many documents 
vouching for his identity. His background, health and moral char- 
acter are carefully checked before he is originally granted a visa.™ 
Under Public Law 78 the Mexican is given a card on which is placed 
his right index fingerprint, his photograph and the signature of the 
immigration officer conducting the screening. This is the sole docu- 
ment required by him to gain admission through the reception center.*? 
No pre-screening, and no background check is made. 

There can be no importation of a designated individual under Pub- 
lic Law 78. Under the Immigration and Nationality Act each alien 
is treated individually. This lends dignity to the procedure from the 
standpoint of the alien, but, more important, it aids the government 
in screening and enforcement procedures. 

Under the Immigration and Nationality Act, a bond can be, and 
usually is, required for each employee imported.** This is a means 
of definitely insuring the departure of each alien imported. It further 
stimulates the employer to take an active role in the surveillance of 
the alien, thus insuring that the alien retains the status under which 
he was originally admitted. The bond is forfeited if the alien fails 
to do so. No bond is required of employers using Mexican labor 
under Public Law 78, and consequently these safeguards are not 
present.** If a Mexican chooses to leave his place of employment, 
there are no realistic means of preventing him from doing so. The 
employer is only required to report the absence of the worker; he 
need not take active measures to get him back.®® As a result, very 
many workers migrate (generally northward) to other areas of the 
United States and gravitate to other types of employment.*® Thus, 
Public Law 78 in effect, allows many Mexicans to gain admittance to 
this country legally, then leave their place of employment and remain 
in this country illegally. Furthermore, a premium is placed upon the 
Mexican being able to remain in this country illegally for a period of 
five years undetected. After that, Public Law 78 allows an employer 
to legally employ him.** 

508 C.F.R. § 475.21 (1952). 

51 Act, 193. 

528 C.F.R. § 475.22 (1952). 

53 Jd. at §214h.2 (1952). 

54 Jd. at §475.2(b) (1954). 

55 Td. at §475.4(c) (1952). 

56 Report, 77, 80 


5765 Srat. 119 (1951) as amended, 7 U.S.C. §§ 1461-1464 (1952); 2 U.S. 
Cove Conc. & Ap. News 1578 (1951). 
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By failing to place effective sanctions against employers using illegal 
alien labor,®* Public Law 78 encourages illegal immigration. Without 
fear of serious penalty for doing so, an employer is more likely to 
supplement his legal labor force with illegal workers. When the 
Mexican arrives near the border and finds that he cannot gain admit- 
tance as a legal contract worker, it is a relatively easy matter to cross 
the border anyway. Once in the United States there are always 
employers who will hire him because he will accept wages lower than 
will be accepted by domestic laborers.5° Once employed, his chances 
are good of remaining undetected. Local law enforcement officers are 
sympathetic to the needs of the employer and seldom attempt to appre- 
hend Mexicans who have entered illegally, at least until the end of 
the season.® The only sanction imposed against an employer found 
using an alien, who has entered illegally in agricultural work, is a 
denial of his privilege to employ legally imported aliens.** Since the 
Mexican is only employed and not “harbored,” penalties for harbor- 
ing an alien do not apply. 

Under both the Immigration and Nationality Act and Public Law 
78 an alien cannot be imported, theoretically, to do temporary labor 
where domestic labor is available. This ostensibly provides protec- 
tion for the American working man. Actually under the former act 
this protection is real, but under the latter, the provision is illusory. 
Under Public Law 78 all that is required to import Mexican workers 
is a certification from the state and federal employment service that 
domestic labor is not available at the time and place needed.** This 
is given as a matter of course unless the service has on file applica- 
tions from domestic workers specifying preference for such labor and 
expressing willingness to work for the wage set by the employer, or 
group of employers. The certification comes almost automatically in 
most cases.** Under the Immigration and Nationality Act employers 
wishing to petition to import alien workers must submit a clearance 
order bearing a statement from the United States Employment Serv- 
ice that qualified workers of the kind proposed to be imported are not 
available anywhere in the United States.** Thus an employer import- 
ing under the Immigration and Nationality Act must use American 


58 Statements by Senators Ellender and Wherry, 97 Conc. Rec. 4426, 4485 
(1951); 6 Sran. L. Rev. 294 (1954). 


5° Hearings, supra note 1, at 1631. 

60 Report, 78. 

6165 Srat. 120 (1951). 

62 66 Strat. 229, 8 U.S.C. § 1324 (1952). 

6865 Star. 120 (1951); 2 U.S. Cope Conc. & Ap. News 1574 (1951). 
64 Hearings, supra note 1, at 1070. 

65 8 C.F.R. §214h.41(a) (1952). 
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labor first, whereas an agricultural employer desiring to use Mexican 
labor need not even exhaust the domestic labor in his locality. More- 
over, under Public Law 78 this type of foreign labor is accessible to 
only 2% of the agricultural employers, and is not available to any 
other segment of American industry. 

The special machinery set up to implement admission procedures 
under Public Law 78 is costly. A significant portion of the cost is 
borne by the taxpayers as a whole because they pay the salaries of the 
Department of Justice and Public Health Service personnel who han- 
dle all special procedures and man all special installations at the migra- 
tory stations and reception centers. 


ANALYSIS AND SOLUTIONS ® 


Any solution to the Mexican labor problem must reconcile several 
diverse and sometimes conflicting elements. The interests of the agri- 
cultural employers lie in one direction, while those of the nation as a 
whole often lie in another. Moreover, these views must be balanced 
along with a consideration of the desire of the Mexican Government 
to prevent exploitation of its nationals. 


The Employers’ Interests 


Because of increased cultivation and irrigation in the United States’ 


Southwest, there has been an expansion in unskilled hand labor re- 
quirements.®® The farm employer has encountered difficulty getting 
enough short-term seasonal labor from the domestic labor force at a 
wage that he is willing to pay.*° This farmer knows that just across 
the border there are thousands of Mexicans willing to work for low 
wages." The President’s Commission on Migratory Labor found that 
farm employers near the border had used Mexican labor for years 
and believed that they had a peculiar right to continue to do so.” 
The advantage of having access to a large pool of migratory labor 
close at hand and readily available is acutely recognized by agricul- 
tural employers. Legislation restricting or in any way controlling 
access to such inexpensive labor presents a very real problem. Any 


66 Jd. at § 475.1(a) (5) (1952); Hearings, 1061, 1631. 

67 Hearings, supra note 1, at 1064. 

68 It has been advocated that Puerto Rico and Hawaii be recognized as a pert 
of the domestic labor supply and that workers from these territories be utilized 
before Mexican labor is admitted into this country. Report, 67. The solutions 
suggested here, however, will assume the continued yeoc vedi of the Mexican 
contract labor program. 

69 Report, 73. 

70 Ibid. 

71 Jd. at 71, 73. 

72 Id. at 73, 74. 
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protective measures for the worker, wage guarantees, peripheral bene- 
fits, transportation costs, etc. which come out of the employers pockets 
are opposed. Conversely, the removal of any burdens formerly im- 
posed, i.e., the requirement that a bond be posted guaranteeing return 
of the Mexican to the border, is welcomed. Sanctions against an 
employer caught using illegal labor are vigorously opposed, and to 
date have been successfully repelled. Such sanctions would restrict 
access to illegal labor. Without such access, the farmer lacks a lever 
by which he can keep wages down. 


The Interests of the Country as a Whole 


An open or loosely guarded border between the United States and 
Mexico does not give the country sufficient protection from the entry 
of individuals whose presence would endanger public health, morals 
and security."* It is illogical to require strict screening procedures 
for all aliens except those Mexican aliens who are engaged in agri- 
cultural employment. Especially is this true when such Mexican 
aliens are not carefully watched while in this country, and no effective 
guarantee is provided for their return across the border. 

Congress has enacted laws defining this Nation’s policy toward the 
admission of aliens. Since 1882 when Chinese “coolie” labor was 
excluded, Congress has periodically declared the policy that American 
living and working standards, particularly those of wage earners, are 
not to be undermined by foreign labor competition."* Congress has 
taken various steps to make this policy effective, including prohibition 
of making contracts with laborers abroad to work in the United States 
and severe restriction on the number of imigrants to be admitted.” 
The labor importation program that began in World War II was 
intended to be a stop-gap measure allowing temporary admissions 
only to aid in the war effort. 


On the surface, these [contract labor programs] met the require- 
ments of [the] national immigration policy, provided they were 
effectively enforced, and assuming that there was justification for 
admitting foreign laborers at all. If contracting of foreign labor 
was permitted, at least it was to be contracting by government, 
not by private employers or their agents as forbidden by the Con- 
tract Labor Law."® 


Since the war, although the contract labor program has continued, 
official vigilance for the protection of living and working standards 


78 Hearings, supra note 1, at 1165. 
74 Report, 64. 

7 Act, 174, 175. 

76 Report, 64. 





EDITORIAL NOTES 475 


has been largely abandoned.” The government agencies responsible 
for importing and contracting foreign labor have not been successful 
in protecting domestic farm labor from detrimental effects of imported 
contract labor. Alien labor has depressed farm wages and, thus, has 
been detrimental to domestic labor."* 


Balancing the Interests 


From the above discussion it is apparent that the interest of the 
country and the interests of the agricultural employers do conflict. 
This conflict of interest has been recognized by Congress. Despite 
pressure from the farm employers for free border crossing by Mexi- 
can workers,’® Congress has insisted that workers be admitted only 
through approved channels with at least perfunctory government 
supervision. 

Public Law 78 is the device currently in use to balance the conflict- 
ing interests. By this legislation the employers have access to Mexi- 
can labor, but ostensibly that access is limited, the influx is controlled 
and safeguarded by the Government. The fault with the law lies not 
in its attempt at balancing the conflicting interests, but in its failure to 
adequately do so. Its basic defect is that it serves the employer’s 
interest too well. Omitted from the law were certain key provisions 
needed to protect the interests of the country as a whole. 

Prominent among these omissions was a provision to effectively 
control illegal immigration. Until such a measure is enacted, and the 
law properly enforced, aliens who have entered the country illegally 
will continue to undercut the contract laborers thereby jeopardizing 
the contract labor program. It being less expensive to hire illegal 
aliens, they will be more desirable from an employer’s standpoint, and 
the demand for them will stay high, thus encouraging more illegal 
immigration. 

Admittedly, illegal immigration is difficult to prevent. If the empha- 
sis is placed upon detecting and apprehending each Mexican violator, 
the task is virtually insurmountable. It is likely that such an approach 
alone, no matter how much money and personnel were devoted to it, 
would fall short of success.®° 

77 [bid. 

78 Td. at 59. 

79 Hearings, supra note 1, at 1163. Free border crossing is to be distinguished 
from free immigration. Agricultural employers want Mexican laborers during 
the “season” but they do not want them as permanent residents, admitted freely 
as candidates for citizenship. Jd. at 1131. : 

80 Instead of entering this country at official entry points according to law, 
thousands of Mexican workers swim or wade across the Rio Grande and enter 


illegally. Because they are often put to work by U.S. employers before their 
backs are dry, they have been commonly referred to as wetbacks. The name 





476 THE GEORGE WASHINGTON LAW REVIEW 


A more logical solution would emphasize sanctions against those 
employers found using illegal workers. This, coupled with a con- 
certed effort to stamp out the profitable “rackets” now encouraging 
and feeding upon the illegal Mexican traffic would drastically decrease 
illegal immigration quickly. Specifically the following measures 
could and should be taken: (1) amendment of Public Law 78 to 
include penalties against an employer found using illegal labor ; 


(2) creation of inspection teams with authority to canvass “fac- 
tories in the field” for illegal workers ; 


(3) passage of laws authorizing confiscation of vehicles being used 
to transport illegal workers across the border ; 


(4) enactment of stringent penalties against farm labor contrac- 
tors who hire out wetback crews; and 


(5) concerted action by federal, state and local law enforcement 
agencies to stamp out the counterfeit document rackets. 


Logic would dictate that either (1) the elaborate safeguards pro- 
vided in the Immigration and Nationality Act be scrapped in the 
interest of economy and convenience, or (2) that admission proced- 
ures under Public Law 78 be strengthened to provide safeguards 
equal to those at other ports of entry. Of the two alternatives, the 
latter seems more acceptable. The increased cost should be accepted 
by the employer as an integral cost of doing business. He should 
also bear the cost of apprehending contract laborers who desert in an 
attempt to stay in this country illegally. 

Once illegal immigration is stopped, or effectively throttled, the 
terms of the contract between employer and employee will actually 
become binding. Without access to wetback labor, an employer will 
depend upon his contract labor force. At such time, deprivation of 
the privilege of importing contract laborers will be a severe penalty 
indeed—one sufficient to stimulate the employer to abide by the con- 
tract terms. 

At such a time, too, wages and living conditions in the agricultural 
labor areas will tend to rise because the undercutting element will no 
longer be present. Such a trend could be aided by provision whereby 
a disinterested board or commission, upon inquiry, would set the pre- 


has persisted because it is at once generic and descriptive. 2 U.S. Cone 
Conc. & Ap. News 1570 (1951). Late in 1954 and through the first half of 
1955 the Immigration and Naturalization Service conducted “Operation Wet- 
back” aimed at detecting and apprehending Mexican immigration violators 
individually. The Department of Justice claims some success for this program, 
yet admits that the illegal traffic across the Mexican border has not been 
eliminated. See Department of Justice Press Release of July 20, 1955. 
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vailing wage. It seems unlikely that the current practice (allowing 
the employers themselves to set that wage) will ever reflect the true 
prevailing wage. 

CoNCLUSION 

The relationship between American agricultural employers and 
Mexican agricultural employees is mutually beneficial. If this condi- 
tion existed in a vacuum not bearing upon or affecting anyone else, 
the Mexican labor problem would cease to exist. Laws restricting 
such immigration would be unnecessary. 

But this relationship does have economic and social ramifications 
which cannot be ignored. It is not unreasonable to believe that as the 
result of a strong educational campaign among agricultural employers, 
many or most of them could be shown the larger, long range evil in- 
herent in the unrestricted use of Mexican labor. Such a campaign 
should be undertaken before the enactment of legislation putting 
“teeth” in the Mexican immigration laws, and certainly prior to a 
campaign of rigid enforcement of such laws. 

It is to the credit of Congress that it sought to legislate, through 
Public Law 78, a workable arrangement whereby the conflicting inter- 
ests between agricultural employers and the country as a whole could 
be balanced. It is hoped that Congress will undertake to complete the 
unfinished job. Joun Frank in LEE. 
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EvIpENCE—SECTION 605 oF THE COMMUNICATIONS AcT—APPLI- 
CABILITY TO INTERCEPTION OF MeEssAGES BROADCAST BY PRIVATE 
Rapio Stations.—Defendants, operators of a cotton farm on which 
they used a short wave radio transmitter, were indicted for conspiracy 
to violate the immigration statutes. In securing the indictments the 
Government made use of the notes and reports of a Federal Com- 
munications Commission field engineer who had monitored defendants’ 
broadcasts on three different days, and who allegedly had heard in- 
structions to defendants’ overseer regarding concealment of Mexican 
“wetbacks.” Although the farm station was licensed by the Commis- 
sion, defendants were not licensed as operators until the last day their 
broadcasts were monitored. The trial court quashed the indictments 
and suppressed the engineer’s reports because of the prohibition 
against unauthorized interception and divulgence of wire and radio 
communications in section 605 of the Communications Act of 1934, 
48 Stat. 1103, 47 U.S.C. § 605 (1952). Held, reversed; use of 
monitoring reports of licensed broadcasts is a forbidden interception 
and divulgence, but the protection of section 605 does not extend to 
communications of unlicensed operators and evidence obtained by 
monitoring such illegal broadcasts may be used freely. United States 
v. Sugden, 226 F.2d 281 (9th Cir. 1955). 

Section 605 of the Communications Act, supra, explicitly prohibits 
interception and divulgence when not authorized by the sender of 
messages by either wire or radio although radio broadcasts for the 
use of the public are excepted from its provisions. Originally a part 
of the Radio Act of 1927, this section was preserved in the Communi- 
cations Act of 1934 and therein extended to cover telephone or 
telegraph communications. S. Rep. 781, 73d Cong., 2d Sess. (1934). 

As it has been applied to interception of telephone messages, this 
statutory prohibition has long been construed as a rule of evidence 
for the federal courts rendering inadmissible not only information 
obtained by interception, but also evidence developed directly from 
“leads” so obtained. Nardone v. United States, 308 U.S. 338 (1939) ; 
cf. Schwartz v. Texas, 344 U.S. 199 (1952). The rationale for this 
construction is unrelated to the secrecy or privacy desired by the 
sender but is derived from a congressional intent to encourage use of 
the various media by protecting legitimate means of communication. 
Goldman v. United States, 316 U.S. 129 (1942); Weiss v. United 
States, 308 U.S. 321 (1939); Diamond v. United States, 108 F.2d 
859 (6th Cir. 1938). Both interstate and intrastate messages are 
within this protection, Weiss v. United States, supra; and in turn, 
all radio broadcasts, essentially interstate communications for technical 
reasons, are within the scope of the Communications Act. Federal 
Radio Comm'n v. Nelson Bros., 289 U.S. 266 (1933) ; Whitehurst v. 
Grimes, 21 F.2d 787 (E.D. Ky. 1927). 

Difficulties in applying section 605 generally have arisen in deter- 
mining what constitutes “interception” of a a. See Note, 
Meaning of Interception, 53 Mica. L. Rev. 623 (1955). The term 
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was defined by the Supreme Court in Goldman v. United States, supra, 
as the taking or seizing of a message before its receipt by the intended 
receiver, but not including a taking at the moment of sending or 
receiving by a third person in the presence of the sender or receiver. 
Thus, tapping of telephone lines is an interception, Nardone v. United 
States, supra; but the mere recording of the fact that a call was made 
between two parties is not, United States v. Gallo, 123 F.2d 229 (2d 
Cir. 1941). If the sender speaks without ascertaining the identity 
of the receiver of a telephone message, a person receiving the message 
is not an interceptor as contemplated by the statute. Billect v. United 
States, 184 F.2d 394 (D.C. Cir. 1950). An agent wearing a concealed 
microphone to whom statements are made by a person under suspicion 
does not “intercept” nor does a second agent hearing or recording 
the statements. On Lee v. United States, 343 U.S. 747 (1952). But 
no matter what mechanical means is used, an unauthorized interven- 
tion between the sender and receiver is an interception. United States 
v. Polakoff, 112 F.2d 888 (2d Cir. 1940). In this classification shunt- 
ing of telephone calls by the “conference” system to a second receiver 
technically has been regarded as an interception, United States v. 
Gruber, 123 F.2d 307 (2d Cir. 1941); and attachment of recording 
devices to telephone circuits and instruments without the communi- 
cant’s permission may be a forbidden intervention, Reitmeister v. 
Reitmeister, 162 F.2d 691 (2d Cir. 1947) ; United States v. Stephen- 
son, 121 F. Supp. 274 (D.D.C. 1954). 

An apparent conflict has developed since the definition was stated 
in the Goldman case over whether consent by both parties to a tele- 
phone communication is necessary before an interception becomes 
mere authorized listening. Flanders v. United States, 222 F.2d 163 
(6th Cir. 1955); see also Annot., 28 A.L.R. 2d 1055 (1953), and 
22 Geo. Wash. L. Rev. 766 (1954). Where a conversation is anti- 
phonal, i.e., both parties are alternately sender or receiver, some courts 
have interpreted the Goldman definition to mean that recording or 
listening by any other means with the consent of one of the parties 
is not prohibited by section 605. Flanders v. United States, supra; 
United States v. Sullivan, 116 F. Supp. 480 (D.D.C. 1953), 38 Minn. 
L. Rev. 673 (1954); United States v. Lewis, 87 F. Supp. 970 
(D.D.C. 1950). But other courts have continued to hold that since 
both parties technically are senders, the consent of both parties is 
required before section 605 is waived. Reitmeister v. Reitmeister, 
supra; James v. United States, 191 F.2d 472 (D.C. Cir. 1951); 
United States v. Stephenson, supra. For example, in the James case 
information embodied in a conversation between government and 
defense witnesses could not be admitted without consent of the gov- 
ernment witness even though the defense witnesses waived the protec- 
tion of the statute. 

However, once an interception is established, it is the forbidden “di- 
vulgence” of the message that makes section 605 operative as an 
exclusionary rule in evidence. See Goldman v. United States, supra; 
United States v. Coplon, 91 F. Supp. 867 (D.D.C. 1950). Divulgence 
includes repetition of the contents of the intercepted message, not 
only in court, but to any third person, United States v. Gruber, supra, 
and the several clauses of section 605 forbid divulgence by employees 
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of communications carriers, United States v. Gruber, supra; by tele- 
hone and radio operators, United States v. Sullivan, supra; and by 
ederal agents, Nardone v. United States, supra. Application of the 
rule to this latter group and the doctrine of the “fruit of the poisonous 
tree” have brought forth much of the current criticism to the effect 
that the value of section 605 in protecting means of communication 
is outweighed by its deterring effect upon activities of law enforcement. 
See Brownell, The Public Security and Wiretapping, 39 CoRNELL 
L. Q. 195 (1954) ; Note, 12 Wasu. & Lee L. Rev. 90 (1955). 

Although the section makes no reference to agents of the Federal 
Communications Commission, the Commission itself is authorized by 
other sections to police the means of communication in order to 
enforce the act. Communications Act of 1934, 48 Star. 1082 (1934), 
as amended, 50 Strat. 190, 191 (1937), 47 U.S.C. § 303 (1952). 
The act requires that licenses be obtained for all broadcasting or 
transmitting facilities and by all operators; transmission by means 
of unlicensed facilities or by unlicensed operators, as well as deviations 
from the Commission’s standards, are made illegal acts by it. United 
States v. Betteridge, 43 F. Supp. 53 (N.D. Ohio 1942). 

In the instant case the court rejected as contrary to the express 
language of the statute a contention by the Government that section 
60$ should not be applied to radio communication. Citing the de- 
finitions evolved in the wire tapping cases, the court concluded that 
unauthorized listening between the sender and receiver of private 
radio messages is “interception,” and that even though the Commission 
might be privileged to intercept or monitor, it may not “divulge” 
the contents of its reports to other government agencies for purposes 
other than enforcing the Communications Act. But as section 605 
was written only to protect legitimate means of communication, it 
could shield defendants only on the one day they were legally broad- 
casting with operator’s licenses. The court noted that although 
application of section 605 to a means of communication so devoid 
of privacy is prima facie absurd, it is the means to be protected and 
not secrecy which must control. 

The court’s application of section 605 to private radio transmission 
and its distinction between licensed and unlicensed operations may 
be correct literal constructions of the statute. Although it could be 
argued that one who secures a private radio license impliedly consents 
to “interception” of his messages either by the Commission or others, 
this hypothesis is not so easily extended to “divulgence” of its reports 
by the Commission or general use of contents of messages by the 
public. However, the almost complete absence of privacy inherent 
in radio broadcasting emphasizes that, unlike in the use of telephones, 
secrecy has little or no practical importance in encouraging the use 
of private radio as a means of communication. Thus application of 
section 605 to exclude evidence in radio messages has no significant 
foundation in public policy and becomes a mere artificial technicality. 
This result in the instant case, viewed in the light of the dramatic 
rise in the use of radio as a private means of communication since 
passage of the act, indicates that the current suggestions for legislative 
re-examination of section 605 as applied to wiretapping should also 
include a new problem area of wavetapping. Carroll L. Gilliam. 
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Lasor Law—RESTRAINT AND COERCION OF EMPLOYEES BY UNION 
OFFICIAL IN RETALIATION FOR BREACH OF VALID COLLECTIVE Bar- 
GAINING AGREEMENT.—The respondent union obtained a valid collec- 
tive bargaining agreement which restricted work on certain holidays. 
Union representatives discovered two employees who were covered 
by the agreement working in a non-union shop on such a restricted 
holiday. When the employees reported for work at their own shop 
the following day, the union representatives in retaliation for the con- 
tract violation temporarily impeded their entrance into the shop and 
physically assaulted one of the men. The National Labor Relations 
Board, acting upon a charge by one of the intimidated employees, 
found the union guilty of an unfair labor practice in violation of 
section 8(b)(1)(A) of the Labor Management Relations Act 
(LMRA), 61 Strat. 141 (1947), 29 U.S.C. § 158 (1952). The 
Board sought enforcement of its order to cease and desist and to post 
notice. Held, enforcement denied; section 8(b)(1)(A) was not 
intended to confer upon the Board general police power covering all 
acts of violence by a union, but rather it gave the Board power to 
punish acts of violence which impinged upon rights granted employees 
under section 7. Section 7 does not confer upon employees a pro- 
tected right to violate the valid provisions of a collective bargaining 
agreement. NLRB v. Furriers Joint Council of New York, Int'l Fur 
and Leather Workers Union, 224 F.2d 78 (2d Cir. 1955). 

Section 7 of the original National Labor Relations Act guaranteed 
certain rights to employees, including the right to engage in concerted 
activities for the purpose of collective bargaining or other mutual 
aid or protection. It was made an unfair labor practice in section 
8(1) for an employer to interfere with, restrain or coerce employees 
in the exercise of rights guaranteed in section 7. National Labor 
Relations Act, 49 Stat. 452 (1935), (Now LMRA § 8(a)(1), 29 
U.S.C. §§ 157, 158 (1952). 

Section 8(b)(1)(A) of the Labor Management Relations Act 
(1947), supra, made it an unfair labor practice for a labor organization 
or its agents to restrain or coerce employees in the exercise of the 
rights guaranteed in section 7, and the latter section was amended 
to guarantee employees the right to refrain from engaging in any or 
all of such activities, except to the extent that such right may be 
affected by an agreement requiring membership in a labor organization 
as a condition of employment as authorized in section 8(a)(3). 61 
Stat. 140 (1947), 29 U.S.C. § 158 (1952). 

In a landmark case arising under the original National Labor 
Relations Act, supra, employees, in violation of their agreement re- 
specting seniority, unequivocally refused to work. The employer 
treated them as having severed their relations with the company and 
hired replacements. The Supreme Court upheld the employer’s right 
to discharge on the ground that the act does not protect an employee 
whose conduct is in repudiation of his agreement. Employees who 
strike in violation of their contract with their employer lose their 
protection under the law. NLRB v. Sands Manufacturing Co., 306 
U.S. 332 (1939). In a number of subsequent cases, the doctrine laid 
down in the Sands decision has been followed to absolve employers 
from charges of unfair labor practices. Thus the right to strike which 
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is guaranteed by section 7, Collins Baking Co. v. NLRB, 193 F.2d 483 
(5th Cir. 1951) ; NLRB v. Electric City Dyeing Co., 178 F.2d 980 
(3d Cir. 1950), loses its protection where such strike ‘preaches a no- 
strike clause in a valid collective bargaining agreement, NLRB v. 
National Die Casting Co., 207 F.2d 344 (7th Cir. 1953). The doc- 
trine was applied where, disregarding the contract duty to first 
exhaust the grievance procedure, the strike weapon was utilized. 
NLRB v. Dorsey Trailers, 179 F.2d 589 (5th Cir. 1950). Section 
8(1) was held to give no protection to workers who, in soliciting 
co-workers for union membership on company time, interfere with 
and advocate a slow-down in production. Wyman-Gordon Co. v. 
NLRB, 153 F.2d 480 (7th Cir. 1946). The employer and the union 
were found to have violated sections 8(a)(1) and 8(b)(1)(A) 
respectively where the employer at the union’s insistence acceded to 
an arbitration decision restricting promotion of employees to super- 
visory positions while union charges were pending against them, the 
union charges being that the employee had refrained from participating 
in a strike. NLRB v. Bell Aircraft Corp., 206 F.2d 235 (2d Cir. 
1953). Two important distinctions are noteworthy in the Bell case: 
first, there was no breach of the agreement by the employee; and 
second, the arbitration decision in question was invalid. 

The contention was made that where the strike in the face of a no- 
strike agreement protests an employer’s unfair labor practice, the 
doctrine of the Sands case is inapplicable. The court expressed doubt 
that the doctrine was so limited, but found it unnecessary to decide 
the question; the strike was held not to have been induced by an 
employer’s unfair labor practice. United Biscuit Co. v. NLRB, 128 
F.2d 771, 775 (7th Cir. 1942). The limitation sought was subse- 
quently adopted where it was decided that there is no contractual 
waiver of the right to strike in resistance to employer’s unfair labor 
practices unless the agreement not to strike clearly shows an intent 
to embrace this fundamental right in the prohibition. NLRB v. 
Mastro Plastics Corp., 214 F.2d 462 (2d Cir. 1954), cert. granted, 
348 U.S. 910 (1955). 

In a number of cases unions have been held to have violated section 
8(b)(1)(A) for coercion of employees in the exercise of their right 
to refrain from concerted activities. NLRB v. United Mine Workers, 
190 F.2d 251 (4th Cir. 1951); NLRB v. United Mine Workers, 195 
F.2d 961 (6th Cir. 1952) ; NLRB v. United Brotherhood of Carpen- 
ters and Joiners, Local 55, AFL, 205 F.2d 515 (10th Cir. 1953). But 
in none of these cases were the employees guilty of a breach of a valid 
contract. 

The legislative history of section 8(b)(1)(A) leads to the conclu- 
sion that those responsible for the inclusion of this section were pri- 
marily concerned with curbing threats, violence and other coercive 
activities which were associated with the organization and election 
campaigns of some-unions. Supplemental Views, S. Rep. No. 105, 
80th Cong., Ist Sess. 50 (1947); 93 Conc. Rec. 4136 (1947). 

The Board’s contention in the instant case was that by refusing 
to comply with the contract provision, which reflected a union policy 
of spreading the work, the employees were exercising a right to refrain 
from engaging in concerted activities. Such right is protected by 
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section 7. Therefore, the Board maintained, any union interference 
which restrains or coerces employees in the exercise of such right is 
a violation of the act. The union’s position was that inasmuch as the 
act only prohibits restraint and coercion which interferes with the 
exercise of rights protected by section 7, the violence involved in this 
case was not covered. Its reasoning was that it cannot logically be 
maintained that Congress, in granting employees the right to refrain 
from the activities set forth in section 7, intended such right to en- 
compass a breach of a legal provision in a collective bargaining agree- 
ment. 

Since the fundamental design of the act is to promote the ultimate 
consummation of collective bargaining agreements as a means of pre- 
venting industrial unrest, H. J. Heinz Co. v. NLRB, 311 U.S. 514 
(1941), and all employees in a bargaining unit are bound by the 
provisions of a collective bargaining agreement negotiated by their 
authorized bargaining agent, J. J. Case Co. v. NLRB, 321 U.S. 332 
(1944), it is believed the result in the instant case is correct. If the 
holding were otherwise, further violations of valid contract provisions 
would be encouraged, thus tending to subvert the basic policy of 
the act. Union violence deserves condemnation, but the employee 
should seek his remedy in courts of civil or criminal jurisdiction in 
his state. James R. Hall. 


MUNICIPAL CoRPORATIONS—RIGHT OF RECOVERY FOR KICKBACKS. 
—Civil action was brought by the city of Jersey City, a municipal 
corporation, to recover fifteen million dollars from former city officials 
and to impress a trust on that sum for the benefit of the city or certain 
of its employees. Allegedly, during the thirty-two year period in 
which defendants had occupied high positions in the city government, 
said defendants, singly and jointly, had extorted three percent of the 
annual salary of each city employee by means of what is commonly 
designated a “kickback”. Plaintiff contended that this was a fraud 
and extortion such as to constitute a theft from the city itself. De- 
fendant’s motion to dismiss the complaint for failure to state a claim 
upon which relief could be granted was sustained by the trial court, 
and the case was certified on motion of the Superior Court of New 
Jersey. Held, reversed and remanded; a city is the proper party 
plaintiff to recover money from former officials who have received 
such money from city employees as a condition to obtaining or retain- 
ing employment with the city. Jersey City v. Hague, 18 N.J. 584, 
115 A.2d 8 (Sup. Ct. 1955). (Rehearing denied.) 

A municipal corporation may sue and be sued in the same manner 
as private persons. Borough of Cresskill v. Borough of Dumont, 28 
N.J. Super. 26, 100 A.2d 18 (Law Div. 1953); City of Little Falls 
v. State, 266 App. Div. 87, 41 N.Y.S. 2d 882 (4th Dept. 1943); 17 
McQuILLAN, MuNIcIPAL CorporaTiIons § 49.02 (3d ed. 1949). A 
city can sue and be sued in its corporate name. City of Hartwell v. 
Shultz, 62 Ga. App. 515, 8 S.E. 2d 708 (1940). In the absence of 
statutory authority, an action may be maintained on the theory that 
the right to sue is inherent in a municipal corporation and an incident 
to its existence. Caddo Parish School Board v. Pyle, 212 La. 891, 30 
So. 2d 349 (1947). But the city has no standing, generally, to sue 
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on behalf of its residents in the absence of a showing of injury to the 
city in its corporate capacity. City of Wheaton v. Chicago A. & E. 
Ry. Co., 31 Ill. App. 2d 29, 129 N.E. 2d 370 (1954). 

Since its officials are its agents, a city is liable for the acts of the 
officials when such acts are performed within the scope of their au- 
thority. Acme Lumber Co. v. Board of Commissioners of the Port 
of New Orleans, 137 La. 899, 69 So. 739 (1915). But an officer is 
not liable in private suit for his acts done with care and in the honest 

rformance of his corporate or governmental duties. Tyrell v. Burke, 
110 N.J.L. 225, 164 Atl. 586 (Ct. Err. & App. 1933). 

A duty is imposed upon a public official to disburse money only in 
the manner prescribed . law. 4 McQuillan, op. cit. supra, § 12.217. 
Where an officer has improperly disbursed funds by paying fictitious 
bills for goods never received, that officer is personally liable to the 
city in the amount of the misappropriated funds. Even if the breach 
of duty is not expressed in the complaint, the character of the em- 
ployment as an official is such that a breach of duty may be implied 
from the surrounding circumstances. Borough of Hawthorne v. 
Jowelt, 121 N.J.L. 38, 1 A.2d 431 (Law Div. 1938). 

Public policy will not permit one who has made a secret profit out 
of his position to retain that profit. In United States v. Carter, 217 
U.S. 286 (1910), an Army procurement officer who had used his 
official discretion in order to enable certain contractors to receive 
more profitable contracts was forced to return the money he had 
made through these transactions to the government. There was no 
showing of any loss, detriment or actual damage to the government. 
The controlling factor was the fiduciary relationship of the defendant 
to the plaintiff. This doctrine, later incorporated into RESTATE- 
MENT, REsTITUTION §§ 190, 197 (1937), was the basis for the de- 
cision in Boston v. Dolan, 298 Mass. 346, 10 N.E. 2d 275 (1937), 
in which a city treasurer was held accountable for secret profit made 
from transactions conducted for the city. This principle was extended 
in the first case of Boston v. Santosuosso, 298 Mass. 175, 10 N.E. 2d 
271 (1937). The mayor of Boston had arranged to receive half 
of the proceeds for compromising a law suit against the city. No 
actual loss to the city could be shown since the subsequent judgment 
was handed down in the amount of the settled compromise. In addi- 
tion, while the Government in United States v. Carter, supra, was 
able to trace the funds received into the hands of purchasers with 
notice, the plaintiff city in Boston v. Santosuosso, supra, was able 
neither to trace the money into other property nor to establish that 
it was held in its original form. But since the money was originally 
vested in the city, the city having been divested of it by the violation 
of a fiduciary duty, it was said to be impressed with a trust from 
the moment the agreement was made by the parties; thus tracing 
was not necessary to recovery. 

A recent English case held that money received through the abuse 
of a confidential, fiduciary relationship was subject to a constructive 
trust even though the money so received had not initially been govern- 
ment funds. Reading v. Attorney General, [1951] A.C. 507. The 
plaintiff had been paid by a smuggling ring to ride on trucks carrying 
contraband into Cairo, Egypt so that the trucks could pass police 
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lines unmolested. After serving a prison term, plaintiff sued to re- 
cover the money seized at his arrest on the ground that it was not 
and never had been government money and that there was no loss 
to the government. Recovery was denied. The injury or lack of it 
was not the controlling factor, but rather the receipt and possession 
of the money. 

The present dissent distinguishes the Reading case on the ground 
that title to the money in the instant case passed to the employees 
on payment, therefore the city had no right to recover same as its 
own property. Impliedly, in this view, the proper party plaintiff is 
the employee. However, the acceptance of a lesser sum in full satis- 
faction of services rendered estops an officer or employee to claim 
more. Van Houghten v. City of Englewood, 124 N.J.L. 425, 12 A.2d 
668 (Sup. Ct. 1940); Cross v. Bergen County, 121 N.J.L. 501, 3 
A.2d 508, (Ct. Err. & App. 1938); Harley v. Passaic County, 121 
N.J.L. 44, 1 A.2d 454 (Ct. Err. & App. 1938). Failure to protest 
at the time of payment amounts to a waiver of the right to sue, 
Orlando v. Camden County, 121 N.J.L. 46, 1 A.2d 943 (Ct. Err. & 
App. 1938) ; and where an employee has accepted part of his salary 
without protest and part under protest, he may later contest only the 
validity of the payment which he protested, Vander Burgh v. County 
of Bergen, 120 N.J.L. 444, 200 Atl. 561 (Ct. Err. & App. 1938). The 
express acceptance of a lesser sum constitutes an executed agreement 
binding in law; thus when the agreement is fully executed and per- 
formed even though invalid at its inception as contrary to public 
policy, it is nonetheless binding on the parties. DeBoest v. Gambell, 
35 Ore. 368, 58 Pac. 72 (1899). Although there is a conflict of 
authority as to whether the defense of waiver and estoppel can be 
raised, the New Jersey law adopts the minority view and clearly 
favors estoppel. Vander Burgh v. Bergen County, supra; Love v. 
Jersey City, 40 N.J.L. 456 (Sup. Ct. 1878); 4 McQuittan, op. cit. 
supra, § 12.191 n. 24, n. 34; See Ostraum v. Minneapolis, 236 Minn. 
378, 53 N.W. 2d 119 (1952). Under the holding of the present 
case, the defense of estoppel is denied to the defendants even though 
it would be available to them against the employees for whose benefit 
the city is suing. 

The holding in the principal case is sound. If the right to recover 
is denied the city, then there can be no recovery since those who were 
coerced into rendering the kickbacks are estopped to assert their right 
to recover. In the premises, the right to recover for the violation 
of a public trust should outweigh all other considerations. 

Sofia P. Petters. 
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